The George Washington Law Review 


VoLuME 26 MARCH, 1958 NuMBER 3 


TABLE OF CONTENTS 


LEADING ARTICLE 
INDEPENDENT Propucers UNpER THE Natura Gas Act..Willard W. Gatchell 


LEGISLATION NOTE 


LosBYING, LIBERTY, AND THE LEGISLATIVE PROCESS: AN APPRAISAL OF THE 
Proposep LEGIsLATIve Activities Disclosure Act 
Carl V. Lyon and William H. Stanhagen 


EDITORIAL NOTES 


Tue Missinc INVENTOR—AN ANALYSIS OF PATENT PROSECUTION 
Unper Rute 47 oF THE PATENT OFFICE RULES OF PRACTICE 
James E. Cockfield 
Does THE NLRB Have THE Power TO DECLINE TO EXERCISE ITs 
FRI Besa. 0.855 OSE o0 bb 84 0-0 y ce caslaey coeds SGI Margaret B. Schulman 


CASE NOTES 


Eviwence—Admissibility in Federal Courts of Wiretap Evidence Obtained by 
State Officers in Violation of Section 605 of the Federal Communications 
Act (Benanti v. United States, U.S.Sup.Ct. 1957) 

Farr TraDE—The McGuire Act—Absolute Prohibition of Resale Price Main- 
tenance Agreements Between Competitors (Esso Standard Oil Co. v. Seca- 
tore’s, Inc., 1st Cir. 1957) 

Lasor Law—Jurisdiction of State Court to Enjoin Violation of No-Strike 
Clause in Collective Bargaining Agreement (McCarroll v. Los Angeles 
County Dist. Council of Carpenters, Cal.Sup.Ct. 1957) 

Lasor LAw—No-Strike Clause—Enforceability Under Labor Management 
Relations Act (A. H. Bull Steamship Co. v. Seafarers’ Union, 2d Cir. 1957) 


REVIEW OF SELECTED GOVERNMENT PUBLICATIONS 


REPORT OF THE COMMISSION ON GOVERNMENT SECURITY Paul C. Warnke 
REPORT OF THE ANTITRUST SUBCOMMITTEE OF THE HOUSE 

Jupictary CoMMITTEE ON THE AIRLINE INDUSTRY Frederick A. Ballard 
JURISDICTION OVER FEDERAL AREAS WITHIN THE STATES, 

Part II, A Text oF THE LAw oF LEGISLATIVE JURISDICTION 


Samuel Hanenberg 


A SELECTED LISTING OF RECENT GOVERNMENT 
PUBLICATIONS 


THs Georcs WASHINGTON LAW Review is published monthly during October, March, April and 
June, with a bimonthly ——— iam ane during December-January. BS} ptions 
$5.00 per year; foreign $5.50 Single issues $1.00 each (except Vol. 5, No. 3, $5.00 ; 
rior to Vol. 11, $2.00; "Vol. 25, No. 2, $2.00). Rates quoted on. request, for 
\vertising. Entered as second class matter at the Post Office a: tt Richmond, Virginia. 
The Williams Printing Co., at Richmond, Va. Publication office, — N. 14th 
St., Richmond 19, Va. Subscription office, 720 20th St. N.W., Washington 6, D. C. 


Sf extueription to to be Giscontinnsl of expiration, setice to thet afieet chew be. stems, Other- 
wise it will be renewed automatically, in accord with the standard practice of law reviews. 


S eee? > Tae wae Law Ravisw, The George Washington 
University, Washington 6, D. C. 


Copyright © 1958 by The George Washington University 
[ iii ] 


nepsetndan tliat rims 


ORT RRL TE NO PE EN 


sn ibaa sea 





in 1932, exclusively to public or governmental law. The decision to limit the 

subject matter of the Review to this field was motivated by the special oppor- 
tunity for service arising from the proximity of the University to the primary sources 
of governmental law, and by the belief that all members of the legal profession have a 
vital interest in keeping abreast of this pervasive and expanding area of the law. Typical 
subjects of public law include, among others, administrative law, constitutional, gov- 
ernment contract, international, labor, military, trade regulation, taxation, patent, 
trademark and copyright law. 


T: GrorceE WASHINGTON Law ReEvIEw has been devoted, since its establishment 


BOARD OF STUDENT EDITORS 


MitTcHELt S. CuTLER 
Editor-in-Chief 


Davin MACHANIC Grorce F. WILSEy 
Associate Editor Associate Editor 


Wu1aM J. CritcH.ow, III Wurm R. Jupy 
Associate Editor Associate Editor 


jJoun B. Evans RicHarp M. THoMas Paut H. BLaustEeIn 
Research Editor Business Editor Patent Editor 


KgNNETH G. ANDERSON, Assistant Research Davip H. C, Leg, Recent Cases 
GaYLorD N. BENTON, Book Reviews CaRL G. Love, Assistant Patent 

JOAN CONNER, Publicity STANForD E. Parris, Legislation 

JoHN S. FESSENDEN, Recent Cases Gorpon S. THATCHER, Recent Cases 
Wuu1aM T. Ivey, Jr., Recent Cases Jack P. ZIMMERMAN, Aasistant Patent 


ALAN H. BERNSTEIN InvING M. FREEDMAN Rosert B. Norris 
JaMEs E. COCKFIELD Louis T. GUTHRIE MARGARET B. SCHULMAN 
Kart E. Davis Paut C. Krizov WiLiAM H. STANHAGEN 
JERALD N. ENGSTROM Cari V. LYon JouN C. VassiL 
WILLIAM L. Ericson JoHN H. MIoNn H. WAYNE WADSWORTH 


FACULTY EDITOR 
GLEN E. WESTON 


Mrs. Recina M. STack, Business Secretary 


[ iv] 


a a ee ee ee a ee ee ee |. ee 


-_ 








The George Washington Law Review 





VoLuME 26 MARCH, 1958 NuMBER 3 


INDEPENDENT PRODUCERS UNDER THE 
NATURAL GAS ACT 


Willard W. Gatchell* 
I. INTRODUCTION 


When the Supreme Court reverses a long-standing statutory in- 
terpretation, there is bound to be a disturbance. It would not be 
an overstatement to say that on June 7, 1954, the reversal of the 
Federal Power Commission by the Supreme Court created a major 
disturbance when it said in Phillips Petroleum Company v. Wiscon- 
sin,‘ that independent producers selling natural gas in interstate 
commerce for resale are subject to the Natural Gas Act notwith- 
standing the last clause of section 1 (b) of that Act which states in 
plain language that the Act “shall not apply . . . to the production 
or gathering of natural gas.” * 

The disturbance was immediate, but by the time the shock wore 
off and the producers rallied for either further defense or escape, it 
appeared fairly certain that the full implications of the ruling would 
not be known for many months. For one thing, it was not clear 
whether the court intended its interpretation to apply only to those 
independent producers selling gas in interstate commerce after the 
completion of production and gathering (as at the tailgate of a 
processing plant) or included within its ruling “all wholesales of 
natural gas in interstate commerce, whether by pipeline company 
or not and whether occurring before, during, or after transmission 
by an interstate pipeline company.” * The Commission has regarded 
the latter interpretation as being intended. 


* General Counsel, Federal Power Commission. The comments herein are personal 
to the author. 


1 347 U.S. 672 (1953). 
2 Act of June 21, 1938, 52 Start. 821, 15 U.S.C. § 717 (1952). 
3 Supra note 1, at 682. 
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In other words, by expressing itself as satisfied “that Congress 
sought to regulate wholesales of natural gas occurring at both ends 
of the interstate transmission systems,” * was the Court including 
sales at the wellhead and sales occurring during other production and 
gathering operations? Accordingly, the producers found themselves 
concerned with the question of federal jurisdiction and with the mat- 
ter of rate control. The jurisdictional problems came first. 

Inasmuch as the Phillips decision automatically subjected inde- 
pendent producers to the regulatory requirements of the Commis- 
sion’s extant rules governing filings by natural gas companies under 
the statute, the Commission immediately examined those rules to 
adapt them to the operations of producers. Assuming that the Nat- 
ural Gas Act applied only to interstate pipeline companies, the 
Commission had drawn its rules accordingly, and the Phillips de- 
cision called for readjustment. 

The pipeline company purchases natural gas, transports it and 
sells it at the place of delivery to a distribution company for resale. 
This service can be evaluated most effectively if the costs of service 
are readily ascertainable. Consequently, interstate pipelines were re- 
quired to keep their accounts in conformity with the Commission’s 
system of accounts and to supply detailed cost information in support 
of certificate applications and rate filings. 

Since most of them also engage in oil operations, none of the pro- 
ducers followed the Commission’s system of accounts nor were they 
in a position to supply the detailed information required of other 
natural gas companies. Therefore, without waiting to hear from 
any of the newly regulated companies, the Commission relaxed its 
rules in several material respects, including the temporary waiver of 
the requirement to conform to the system of accounts applicable to 
pipelines. Most of the producers accepted the relaxation of the 
otherwise stringent requirements for what it was intended by the 
Commission to be—a practical measure to secure immediate and ef- 
fective compliance by the producers with the statute. A handful of 
the producers, however, still hopeful of escape, resorted to the courts 
which promptly and consistently fortified the Commission in specific 
detail. Fortunately, most of the producers, accepting the situation, 
sought to comply with the statute and the Commission’s regulations. 


4 Id. at 684. 
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II. THe Commission’s REGULATIONS AND JURISDICTIONAL DISPUTES 


The modified regulations were adopted by the Commission in 
three stages. The first draft, designated as Order No. 174, was is- 
sued July 16, 1954,° amended in minor respects and superseded by 
Orders Nos. 174-A and 174-B on August 6, 1954 and December 17, 
1954.° The amendments were adopted after applications for rehear- 
ing and comments on Order No. 174 had been received. The Tenth 
Circuit, in affirming the Commission, said that the final order, No. 
174-B, had been adopted after a full hearing.’ 

The Fifth Circuit, on the contrary, said that the intermediate 
order, No. 174-A did not result from a hearing upon evidence con- 
templated as a part of the administrative process nor did the regula- 
tions prescribed therein constitute “findings.” The court added, 
however, that under the Commission’s rule-making power granted in 
section 16 of the Natural Gas Act there was no requirement for 
either notice or hearing prior to the issuance of these regulations, 
and the Fifth Circuit joined the Tenth in holding the Commission’s 
orders adopting the regulations not to be reviewable.® 

While these two cases, and a number of similar petitions in the 
same circuits consolidated with them for decision, settled the right 
of the Commission to issue rules of general applicability without op- 
portunity for hearing, both the Fifth and the Tenth Circuit Courts 
distinguished the procedural regulations from the substantive regula- 
tions held to be reviewable in Columbia Broadcasting System v. 
United States.° In that case the remarks of the Supreme Court on 
reviewability were not clear and seemed to offer hope to many pro- 
ducers who regarded the FPC producer regulations as similar to the 
regulations of the Federal Communications Commission. The reg- 
ulations involved in the Columbia Broadcasting case were regarded 
as reviewable by reason of their immediate effect on the business of 
the party attacking them. 

The Columbia Broadcasting case was followed by the United 
States District Court for the District of Columbia in Union Produc- 
ing Company v. F.P.C.*° when it enjoined the Commission not only 

519 Fep. Rec. 4534 (1954) ; see also 19 Fep. Rec. 5081 (1954). 

6 Jd. 5081, 8807. 

7 Amerada Petroleum Corp. v. F.P.C., 231 F.2d 461 (10th Cir. 1956). 

8 Magnolia Petroleum Co. v. F.P.C., 236 F.2d 785 (5th Cir. 1956), cert. denied, 352 
U.S. 968 (1957). 


® 316 U.S. 407 (1942). 
10 127 F. Supp. 88 (D.C.D.C. 1954). 
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from enforcing the producer regulations but from otherwise requir- 
ing compliance with the Natural Gas Act. The same court, however, 
a month later, but with another judge sitting, refused to enjoin the 
Commission upon an identical plea filed by Gulf Oil Company.” 
The first case was reversed by the Court of Appeals”? and the second 
affirmed.* Needless to say, the close similarity between the pro- 
ducer regulations of the FPC and the radio station regulations of the 
FCC in the Columbia Broadcasting case encouraged the producers to 
invoke the aid of courts to escape regulations. How these companies 
expected to avoid the other filing requirements of the Commission’s 
extant regulations is still unexplained. 

Two of this group of producers obtained a stay of the Commis- 
sion’s order prescribing producer filing requirements, Magnolia Pe- 
troleum Company and Ohio Oil Company. The Fifth Circuit, how- 
ever, merely stayed Order No. 174-A and did not extend the stay to 
enforcement of the Natural Gas Act as in the Union Producing case. 
What the customers of Magnolia and Ohio Oil will do to secure re- 
funds of rate increases which were not timely filed by these producers 
during the court’s stay (November 15, 1954 to January 14, 1957) 
remains to be seen. Cities Service Gas Company has already started 
proceedings to test its right to such a refund and the amounts in this 
and other instances are so large as to furnish economic incentive for 
a judicial determination, since the producers are not regarded as ex- 
actly reticent in asserting their rights and may be expected to con- 
test a refund rather vigorously. 

Another case which may be mentioned here arose from filings by 
the Dorchester Corporation. This producer on June 7, 1954 (the 
date of the Phillips decision) had been charging Natural Gas Pipeline 
Company of America, 9.8262¢ per Mcf pursuant to a general order 
of the Oklahoma Corporation Commission fixing a minimum price 
for all natural gas produced in the Guymon-Hugoton Field. Inas- 
much as the Oklahoma minimum price has not been declared invalid, 
the FPC accepted Dorchester’s filing of 9.8262¢ as the initial rate 
over the protest of Natural. Natural claimed that the lower contract 
price of 6¢ should be recognized and accepted as the initial rate, 
especially in view of Natural’s payments under protest to Dorchester 


11 Gulf Oil Corp. v. F.P.C., 128 F. Supp. 446 (D.C.D.C. 1955). 

12 Union Producing Co. v. F.P.C., 230 F.2d 36 (D.C. Cir.), cert. denied, 351 U.S. 
927 (1956). 

18 230 F.2d 40 (D.C. Cir.), cert. denied, 351 U.S. 973 (1956). 
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and the litigation over the contract price then pending. An increase 
in the rate to 10¢ was subsequently filed by Dorchester, suspended by 
the Commission and placed in effect upon Dorchester’s motion at 
the end of the suspension period. The Oklahoma Supreme Court 
held the minimum price order to be valid** but on April 11, 1955 
was reversed by the United States Supreme Court in Natural Gas 
Pipeline Co. v. Corporation Commission of Oklahoma,* which held 
the Oklahoma minimum price order to be inapplicable to Dorchester’s 
sales to Natural. Natural immediately sought an increase in Dorches- 
ter’s refund bond to cover the difference between its contract rate 
(starting at 6¢) and the increase to 10¢ instead of the difference 
between 9.8262¢ and 10¢ prescribed by the Commission. Upon the 
Commission’s refusal to increase the bond,’* Natural sought review 
in the Third Circuit. 

On February 26th the Third Circuit reversed the Commission and 
held that the June 7, 1954 rate of the producer (Dorchester Corpora- 
tion) should have been its contract rate as carried in its contract with 
the pipeline company (Natural Gas Pipeline Company of America) 
rather than the rate actually charged as required under the Oklahoma 
Commission’s minimum price order held invalid in the Panoma case. 

The Fifth Circuit, in Natural Gas Pipeline Company of America 
v. D. D. Harrington," reversed a lower court and held that after 
the Supreme Court invalidated the Oklahoma minimum price order,” 
a purchaser was entitled to restitution of the difference between its 
contract price and a higher minimum price involuntarily paid under 
an invalidated state commission order, with interest from the date of 
the invalidation. Petition for certiorari has been filed. 

Subsequent to the Commission’s decision on the Dorchester bond, 
the Supreme Court held in United Gas Company v. Mobile Gas Cor- 
poration,”® that section 4 of the Gas Act does not provide a mecha- 
nism for changing a contract unilaterally and that a gas company can- 
not change a pre-existing contract rate by a filing without the consent 
of its purchaser. The Dorchester principle of acceptance of the rate 


ee Gas Pipeline Co. v. Corp. Comm’n of Oklahoma, 272 P.2d 425 (Okla. 
1954). 


15 349 U.S. 44 (1955). 

1615 F.P.C. 1012 (1956). 

17 246 F.2d 915 (5th Cir. 1957). 

18 139 F. Supp. 452 (N.D. Tex. 1956). 

19 Natural Gas Pipeline Co. v. Panoma Corp., 349 U.S. 44 (1955). 
20 350 U.S. 332 (1956). 
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actually paid on June 7, 1954 was used in the Phillips Petroleum 
Company ,** case, which involved the right to retroactively “correct” 
a filed rate schedule. The result reached in this particular Phillips 
case seems to be correct and consistent with Mobile, although there 
are other complications. 

The question of the effect upon June 7, 1954 rates of the Supreme 
Court’s invalidation of the Kansas minimum price order is involved 
in Cities Service Gas Co. v. F.P.C., which has just been argued 
in the Tenth Circuit. The Commission takes the position that since the 
Kansas minimum price order has been declared invalid as of the 
time of Magnolia’s filing, the only “filed” or “effective” rate since that 
time has been the contract rate, because the component of the rate 
based on the void Kansas order, in legal effect, had never become ef- 
fective, and the sale contract expressly incorporated the state order 
only if valid. Under Mobile, the acts of filing or the charging and 
collecting of a higher rate under protest, could not supersede the 
contract rate. Hence, the rate filed and collected under protest, al- 
though presumptively valid, depended on the validity of the Kansas 
order, and when the Kansas erder was held invalid, the contract price 
became the only valid rate. 

This recognition of the contract price in this respect is a most sig- 
nificant position, for it means that the hundreds of producer rates 
charged as of June 7, 1954 which were based upon the Kansas and 
Oklahoma minimum price orders must now be rolled back to the con- 
tract rates. However, the Commission had very little choice after 
the Mobile and Kansas minimum price decisions, for the producer 
rates are all embodied in contracts rather than in rate schedules in 
tariff form as in the case of Federal Power Commission v. Memphis 
Light, Gas and Water Division, now pending in the Supreme Court.* 

Finding avoidance of the Commission’s regulations to be impracti- 
cal, the producers turned to factual distinctions to escape jurisdiction. 
Another reluctant applicant, J. M. Huber Corporation, although re- 
questing a certificate of public convenience and necessity, objected 
to jurisdiction on the ground that its point of delivery and sale to an 
interstate pipeline was a part of its gathering system and, therefore, 


ann Docket No. G-10908, April 5, 1957, petition for review pending, 10th Cir., No. 


224 ppeal pending, 10th Cir., No. 5666. 


28 250 F.2d 402 (D.C. Cir. 1957), cert. granted, 26 U.S.L. WeexK 3229 (U.S. Feb. 4, 
1958) (No. 691). 
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not similar to the delivery and sale points of Phillips Petroleum Com- 
pany at the completion of production and gathering. Huber said 
that the Commission’s regulations did not permit it to collect the 
Texas production tax from its purchaser as provided in its contract, 
and that if jurisdiction was insisted upon it would immediately ter- 
minate service since it had not previously accepted a certificate. The 
Commission promptly obtained an injunction against the abandon- 
ment of the interstate sale, asserting that the abandonment would be 
in violation of section 7 (b) of the Natural Gas Act. 

The Third Circuit found no real problem with jurisdiction, for the 
Huber sale was admittedly in interstate commerce for resale. Nor 
was the court troubled by the unwillingness of Huber to accept a 
certificate for it said the jurisdictional sections of the act, sections 
1 (b) and 7 (b), do not depend upon the certificate provisions of 
section 7 (c). Moreover, the court said, the public has relied on 
Huber’s interstate service “through the years and is entitled to its 
fair continuance. To abandon it there must be a Commission ap- 
proval.” Nor was the court impressed by Huber’s desire to sell the 
gas to another customer at a higher price if it could abrogate the 
existing contract.» All of these arguments were advanced by other 
producers with similar results. Not even pre-Phillips’ Commission 
disclaimer of jurisdiction was of assistance to Columbia Fuel Com- 
pany, as the court summarily held.** Each of the cases reached closer 
to the wells from which the gas is drawn at the start of its interstate 
journey. 

After the Phillips decision on June 7, 1954, the immediate task 
facing the Commission, as well as the producers, was to bring the 
operations of some five thousand or so companies into conformity 
with the Natural Gas Act. By adapting its filing requirements to 
these companies, the Commission greatly simplified its own adminis- 
trative task, for the applications poured in during the closing months 
of 1954 and the early months of the following year. 

As a practical expedient and to avoid obvious chaos lurking in 
any attempt to roll back prices to 1938 when the Natural Gas Act 
was adopted, the Commission arbitrarily selected the date of June 7, 
1954, as a cut-off date for the imposition of controls. Invariably, the 


24 F.P.C. v. J.M. Huber Corp., 133 F. Supp. 479 (D. N.J. 1955). 

Ps ma Corp. v. F.P.C., 236 F.2d 550 (3d Cir. 1956), cert. denied, 352 U.S. 
1 (1957). 
26 Columbian Fuel Corp. v. F.P.C., 239 F.2d 61 (D.C. Cir. 1956). 
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courts accepted this date as a reasonable one, for the Commission 
could have required the producers to revert to either the rates as of 
1938 when the Act was passed or 1942 when it was amended to re- 
quire certificates of public convenience and necessity. In retrospect, 
one can at least be curious as to why any challenge was ever made on 
the cut-off date, for the answer was evident from the start. 

In processing the new applications, the Commission approached 
the problem of wellhead sales rather directly. The applications of 
several producers selling at the wellhead were joined for hearing and 
in September 1955 the Commission resolved the question in Opinion 
No. 284, Deep South Oil Company of Texas. Wellhead sales are 
made before the completion of “production” and obviously before 
“gathering,” the phases of the interstate movement referred to in the 
exclusionary provision of section 1 (b) of the act. In order to reach 
the heart of the problem involved in these cases, the Commission also 
dealt with the claim that “casinghead gas” was not “natural gas” 
within the meaning of the act but had to be processed before the 
methane and ethane, which comprise usable natural gas, are available. 
In the Phillips Company operations, the heavier hydrocarbons com- 
prising natural gasoline were removed in processing plants operated 
by Phillips prior to the point of delivery and sale to the interstate 
pipelines. None of these or the other points of distinction”’ appeared 
to the Commission or to the courts to be of substance. The sales at 
the wellhead were in interstate commerce for resale, and it was 
therefore held that Congress intended them to be regulated whether 
they were made during production or before, during, or after gath- 
ering. 

It had been suggested by some producers that if they could have 
their arguments heard by a court that understood the natural gas 
business in its intimate relationship to oil production—which is com- 
pletely unregulated federally—the inapplicability of federal regulation 
of natural gas production or gathering would be apparent. The Fifth 
Circuit at New Orleans and the Tenth Circuit in Denver, however, 
proved to be as hard to convince as the Supreme Court. The ruling 
of the Tenth Circuit on wellhead sales came in Saturn Oil and Gas 
Company, Inc.® Saturn. claimed exemption as a small unintegrated 


27 E.g., sales after the field separator which extracts water ; deliveries on wells; sales 
where the processing plant for removing sulphur and other impurities from the dry gas 
was operated by the purchaser. 

28 Saturn Oil & Gas Co. v. F.P.C., 250 F.2d 61 (10th Cir. 1957), cert. denied, 26 
U.S.L. WEEK 3249 (March 4, 1958) (No. 728). 
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oil company owning no facilities beyond the “Christmas tree” * at 
each well and selling gas which was processed by the purchasers after 
which it moved partly in local and partly in interstate commerce. 
Saturn said that the only movement of the gas and oil while in its 
Possession was in a vertical direction from the bottom of the well to 
the top, rather than horizontally from the well to a metering station 
and selling point as in the Deep South and the other cases. 

Nevertheless, neither the Fifth Circuit nor the Tenth encountered 
any difficulty in reading from the Supreme Court’s Phillips decision 
the intention of Congress “to regulate wholesales of natural gas oc- 
curring at both ends of the interstate transmission systems.” *° The 
Supreme Court denied Saturn’s petition for certiorari on March 3, 
1958. 

The State Corporation Commission of Kansas prescribed a minimum 
price to be charged for all natural gas produced in the Kansas-Hugo- 
ton Field or attributed to the production cost if the gas was trans- 
ported by the producer for subsequent sale. Cities Service Gas Com- 
pany (among other purchasers) had contracts with producers at less 
than the state minimum price and challenged the authority of the 
State Commission to fix a minimum price in the face of assertion of 
federal jurisdiction in the Natural Gas Act. The State Supreme 
Court upheld its state Commission** and the controversy was taken to 
the United States Supreme Court where the Federal Power Commis- 
sion intervened as amicus curiae. On January 20, 1958, the Monday 
after oral argument,** the Supreme Court summarily reversed the 
State court on the authority of the Phillips case,** and Natural Gas 
Pipeline v. Panoma Corp** A week later the Supreme Court 
denied certiorari in wellhead sale cases where jurisdiction had been 
taken under the Natural Gas Act.** 

Some of the producer contracts are for relatively short periods. At 


29 The intricate systems of pipes and valves by which the flow of raw gas from the 
well is controlled. 

30 Supra note 27, at 66. 

31 Cities Service Gas Co. v. State Corp. Comm’n of Kansas, 180 Kan. 454, 304 P.2d 
528 (1956). 

822 L. Ed. 2d 355 (1958). 

33 Phillips Petroleum Co. v. Wisconsin, supra note 1. 

34 349 U.S. 44 (1954). 

85 Humble Oil & Refining Co. v. F.P.C., 247 F.2d 903 (5th Cir. 1957), cert. denied, 
26 U.S.L. Weex 3220 (U.S. Jan. 27, 1958); Shell Oil Co. v. F.P.C., 247 F.2d 900 
(5th Cir. 1957), cert. denied, 26 U.S.L. Week 3220 (U.S. Jan. 27, 1958) ; Deep South 
Oil Co. of Texas v. F.P.C., 247 F.2d 882 (5th Cir. 1957) ; Continental Oil Co. v. F.P.C., 
247 F.2d 904 (Sth Cir. 1957). 
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one time the Commission interpreted section 7 as prohibiting the 
issuance of certificates of public convenience and necessity for a lim- 
ited period, since section 7 (b) requires Commission approval before 
a jurisdictional sale, once initiated, may be discontinued. It so held 
on an application by Sunray Mid-Continent Oil Company which 
thereupon appealed to the Tenth Circuit. The Tenth Circuit, how- 
ever, ruled to the contrary and found that while the Commission had 
authority to grant certificates for a limited period, in that particular 
instance the producer had not shown that a limitation should be im- 
posed in its certificate.** Recognizing the correctness of the Tenth 
Circuit’s analysis of its certificate authority under the act, the Com- 
mission, when Sunray petitioned for certiorari, requested the Supreme 
Court to reverse the lower court with instructions to remand the case 
to the Commission with appropriate directions and this was done.** 

In another proceeding, the Commission, after hearings, issued a 
certificate to Signal Oil and Gas Co. conditioned upon a 10¢ gas rate 
instead of the 12¢ rate which the producer had proposed. The Third 
Circuit affirmed the Commission® and held that this condition was 
within the Commission’s authority. 


III. REGULATION oF PRICES 


Obviously, jurisdictional decisions do not reach the basic objection 
of producers to rate control. Once jurisdiction attaches, however, 
a regulated company wants to know how much it can charge. Hav- 
ing fixed June 7, 1954 as a cut-off date, the Commission said that be- 
fore any producer could increase its rates above what it was charging 
on that date, it must comply with the requirements of section 4 (d) 
of the act which require filing and give the Commission authority to 
suspend. Many of the producers objected to this limitation upon 
what they regarded as their contractual right to increase rates during 
the term of the contract. In all but a few producer contracts, the 
initial rate is changed during the term. In some cases, the changes 
are to be at stated intervals for stated amounts (periodic escalations). 
Other changes are to be made when the price paid by the purchasers 
to other producers in the same area is at a higher rate or other pro- 


86 Sunray Mid-Continent Oil Co. v. F.P.C., 239 F.2d 97 (10th Cir. 1956). 
87 353 U.S. 944 (1957). 


88 Signal Oil and Gas Co. v. F.P.C., 238 F.2d 771 (3d Cir. 1956), cert. denied, 353 
U.S. 923 (1957). 








INDEPENDENT PRODUCERS UNDER THE NATURAL GAS ACT 383 


ducers sell to other purchasers at a higher rate (favored-nation escala- 
tions). 

Six of the producers whose contract rate increases were suspended 
by the Commission obtained prompt review in the Fifth Circuit of the 
suspension orders. One of them, Humble Oil & Refining Company, 
typically alleged irreparable injury because during the suspension 
period it would lose revenues of $22,500 a month which could not be 
recouped and it said that the Commission had no authority to abrogate 
the contract in which all of the prices (including the increases) were 
“4nitial rates.” The Fifth Circuit, however, following precedents, 
denied reviewability of the suspension order and said that it was in- 
terlocutory with but one objective, “to maintain the status quo be- 
tween the seller and purchaser pending the exercise of the Commis- 
sion’s statutory jurisdiction to inquire into the reasonableness of the 
rate increase.” * A year later, Humble was back in court with seven 
other rate increase suspension orders, only to be again denied re- 
view.*° The other producers were not so difficult to convince. 

It might be observed that in holding these particular rate suspension 
orders to be not reviewable, the courts were necessarily denying that 
the loss of the increased revenues during the suspension period was a 
legal injury, and also holding affirmatively that periodic or favored- 
nation escalations in producer contracts called for rate increases which 
were subject to the rate increase provisions of section 4 (d) of the 
act. While the temporary loss of increased revenues during the sus- 
pension period may be considerable, the liability to make refunds back 
to the date when the increase was first put into effect after suspension 
might be of even greater economic significance. If the Commission 
had been without authority to suspend these automatic and favored- 
nation escalations for any period, the rate increases called for in the 
producer contracts could have been changed as provided in those con- 
tracts without any Commission adjustment save prospectively under a 
section 5 (a) proceeding. But with the suspensions, the Commission 
has authority under section 4 (e) to require refunds of such portion 
of any increase as may not be shown to be just and reasonable. Over 
the years, the Commission has rejected or disallowed an average of 


39 Humble Oil and Refining Co. v. F.P.C., 236 F.2d 819, 823 (Sth Cir. 1956), cert. 
denied, 352 U.S. 967 (1957) Similar decisions were rendered in Hunt Oil Co. v. 
F.P.C., 236 F.2d 828 (5th Cir. 1956), cert. denied, 352°U.S. 970 (1957) ; Union Oil Co. 
of California v. F.P.C., 236 F.2d 816 (Sth Cir. 1956), cert. denied, 352 U.S. 969 (1957) ; 
Stanolind Oil & Gas Co. v. F.P.C., 236 F.2d 824 (Sth Cir. 1956). 


40 Humble Oil & Refining Co. v. F.P.C., 244 F.2d 315 (Sth Cir. 1957). 
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39% of the increases claimed, so that the refund liability placed upon 
the producer in this manner is of distinct benefit to the ultimate con- 
sumer. Also, the work of the Commission on section 5 (a) rate in- 
vestigations is already three years behind. The consumers who ulti- 
mately pay the charges of producers as reflected in the cost of distribu- 
tion companies, therefore, have a rather large stake in the Commis- 
sion’s suspension power. 

Another device for attempting to secure higher revenues is a con- 
tract provision whereby a producer may discontinue service if its 
customer refuses to meet a higher price offered by another prospective 
purchaser. The Commission early recognized these contract clauses 
as attempts to abandon service and refused to allow them to become 
effective without approval. Among the first group of cases on the 
Commission’s general producer regulations were several attempting to 
assert abandonment rights where their purchasers were unwilling to 
pay higher rates but other purchasers were ready to do so. In a 
decision which it has since followed in similar cases, the Fifth Circuit 
sustained the Commission’s refusal to permit abandonment.** 

The real controversies over rate changes, however, had to wait. 
The initial rate and certificate filings by producers were in such vol- 
ume that after its preliminary examination of the initial rate filings, 
the Commission devoted its efforts during the first two years after 
the Phillips decision to jurisdictional problems, to the issuance of cer- 
tificates of public convenience and necessity and to preliminary proc- 
essing of thousands of the rate filings presented. 

Some 9,426 producer certificate applications have been received and 
7,601 have been disposed of since June 7, 1954. Over 28,100 rate 
filings have been made by producers of which 6,461 were for rate in- 
creases with an annual amount of over $96 million. Each of the rate 
increases filed under section 4 (d) had to be examined within 30 
days of filing to determine whether suspension was proper because 
the increase might be unreasonable or otherwise unlawful. As a re- 
sult of these preliminary investigations, the Commission suspended 
some 1267 increases and started 32 major investigations of producer 
rates under section 5 (a) of the act. Many of the suspended in- 
creases pertain to the rates involved in section 5 (a) investigations 
and the two proceedings have been combined. Some of the rate in- 


41 Shank v. ve ow F.2d 830 (5th Cir. 1956), cert. denied, 352 U.S. 970 yl H 
oo in Lee v. F.P.C., 236 F.2d 835 (5th Cir. 1956), cert. denied, 352 U.S. 97 
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creases suspended have been disposed of, but 1162 suspensions are still 
pending, calling for increases at an annual rate of over $51 million. 

As more producer rate increases came before the Commission for 
decision after hearings, it began to apply to producers the same strict 
standards for justifying rate increases which it had effectively applied 
against interstate pipeline companies. Thus, in E/ Paso Natural Gas 
Company ,** the Commission took pains to make it clear that with so 
little experience in the exercise of its newly found jurisdiction over 
independent producers, it was not prepared to permit its decision 
in a pipeline company case** to stand as a precedent which would ex- 
clude, in the future, 


consideration of other methods and principles in determining the 
amount to be allowed in the cost of service for gas produced by a 
pipeline company or an independent producer. We are, however, 
presently of the view that such method as may be adopted in the 
future should be employed for both the independent producer and 
the pipeline company. 


The Commission allowed El Paso the field price for its gas but 


stated as its reason for doing so that it made relatively little difference 
whether the field price for El Paso’s own production was allowed or 
actual cost as determined under the rate base approach. The field 
price for gas produced by El Paso was shown as $4,973,958 whereas 
its gas producing expense at the well mouth, together with the in- 
terest on debt related to gas producing investments, totaled $5,060,749 
before any profit and federal income tax. The difference, $86,791, 
the Commission said was relatively insignificant in the total cost of 
service. 

The Court of Appeals for the District of Columbia Circuit, how- 
ever, set the Commission’s Panhandle order aside saying that in the 
court’s view the allowance of the fair field value of Panhandle’s own 
produced gas as an operating expense was not supported by the evi- 
dence and findings to be in the public interest.* In the City of De- 
troit opinion, the court did not preclude the use of field prices or 


42 Opinion No. 278, Docket No. G-2018 (Nov. 26, 1954). 


Panhandle Eastern Pipe Line Co., Opinion No. 269, Docket No. G-1116, (April 15, 
1954). 


44 Supra note 42, at 6. 


45 City of Detroit v. F.P.C., 230 F.2d 810 (D.C. Cir. 1955), cert. denied, 352 U.S. 
829 (1956). 
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other formulae for rate fixing purposes although it did require con- 
sideration of cost as a point of departure saying that the company 
was under an obligation to justify any increase over rates fixed on a 
cost basis. 

The City of Detroit case was decided by the Court of Appeals dur- 
ing the time when some producer rate increases were being heard by 
the Commission. Several producers refused to offer any cost of 
service evidence, relying solely on the value of the produced gas as 
measured by the field prices. Notwithstanding motions by the New 
York State Public Service Commission, distribution companies buying 
from the interstate pipelines to which the producers sold, and by 
Commission staff counsel to dismiss the rate increase applications for 
failure to show that the increases were justified, the producers per- 
sisted in their refusal until finally, in the leading case of Union Oil 
Company of California,** after three separate opportunities for full 
presentation had been offered, the Commission dismissed the applica- 
tions. The dismissals are before the Fifth Circuit which heard oral 
argument in February.** 


The Commission takes the position that while it is not restricted to 
any fixed formula for rate fixing purposes, it must, under the City of 
Detroit case, give consideration to cost data in’ fixing rates under the 
Natural Gas Act. Having been overruled in its contrary argument 
before the Court of Appeals in that case and before the Supreme Court 
in seeking certiorari, the Commission regards itself as bound to con- 
form to the court’s interdiction that cost data must be considered, if 
only as a point of departure. Some of the producers do not regard 
the City of Detroit “cost point-of-departure” rule to be applicable to 
producer rates because it was announced in connection with the rates 
of an interstate pipeline company, Panhandle Eastern. The District 
of Columbia Circuit, however, which announced the City of Detroit 
doctrine, applied the same principle to the rates of a producer, Mis- 
sissippi River Fuel Corporation v. FPC,** although the question of 
affiliation between the producer and the pipeline purchaser was also 
involved. 


46 16 F.P.C. 100 (1956). 

47 Bell Oil Corp. v. F.P.C., No. 16581; Union Oil of Calif. v. F.P.C., No. 16583; 
Morris Rauch v. F.P.C., No. 16584; Associated Oil & Gas Co. v. F.P.C., No. 
16704; Gulf Oil Corp., v. F.P.C., No. 16717; Crow Drilling Co., Inc. v. F.P.C., No. 
16721; Sun Oil Co. v. F.P.C., No. 16722; Sohio Petroleum Co. v. F.P.C., No. 16724; 
Maracaibo Oil Exploration Corp. v. F.P.C., No. 16725. 

48 —F, 2d — ( ), cert. denied, 355 U.S. 904 (1957). 
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The Commission has held in other producer cases that while evi- 
dence of arm’s-length bargaining and evidence of field prices deserve 
consideration, these elements are not sufficient, without more, to dis- 
charge the producer’s burden of proof that a proposed rate increase 
is just and reasonable. Reference might be made in this connection, 
however, to the Commission’s decision in the Olin Gas Transmission 
Company case.® 

There may be many factors which bear upon the reasonableness of 
rates in a particular case, but the Commission must have some valid 
yardstick by which to determine what are just and reasonable rates 
and what are not. In the Hope Natural Gas Company case," the 
Supreme Court pointed out that there is no single formula or com- 
bination of formulae which may be or can be used in determining rates 
but that pragmatic adjustments are of necessity involved. When the 
Tenth Circuit discussed these principles in Colorado Interstate Gas 
Co. v. FPC,™ it said that to be fair and reasonable a rate must be one 
that will produce enough revenue to pay operating expenses, provide 
for the capital costs of the business, and for a return to the equity 
owners “commensurate with returns on investments in other enter- 
prises having corresponding risks.” ** In its Opinion No. 300 in the 
Union Oil case, the Commission referred to the use of unregulated 
prices as a regulatory formula for rate fixing as faulty, for this would 
not permit it to 


strike a fair balance between investor and consumer interests. We 
cannot be sure that their rates are sufficient to promote exploration 
for and development of gas supplies and, at the same time, to provide 
the protection to the ultimate consumer contemplated by the Act. 
Indeed, a delegation of power to make rates interpreted as broadly 
as applicants would have it, would permit the unregulated market 
to determine rates in the name of regulation. Such a result would 
be contrary to the clear direction of the Act that this Commission 


49 Cities Service Gas Co., Docket No. G-2569, 15 F.P.C. 1020 (1956); Davidor & 
Davidor, Docket No. G-8550, 15 F.P.C. 1236 (1956). 


50 Docket No. G-8559, 17 F.P.C. 695 (1957). The Examiner’s decision is reported 
at 17 F.P.C. 685 (1957). See also Davidor & Davidor, 15 F.P.C. 1236 (1956), ap- 
proving a rate increase. 


51 F.P.C. v. Hope Natural Gas Co., 320 U.S. 591 (1944). 

52 209 F.2d 717 (10th Cir. 1953), reversed on other grounds, 348 U.S. 492 (1955). 
58 Id. at 730. 

5416 F.P.C. 100 (1956). 
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should regulate these rates. Phillips Petroleum Co. v. Wisconsin, 
347 USS. 672 (1954). 


One substitute for the ad boc formulation of principles by deciding 
one case at a time would be the adoption of further criteria by Con- 
gress for inclusion in the Natural Gas Act as a congressional statement 
of standards. This, however, offers serious obstacles in an attempt to 
state in precise language criteria which do not find applicability in 
every situation and would serve as a handicap to effective regulation. 
Another possibility would be the adoption of a practical formula by 
the Commission in a general statement. This offers the same difficul- 
ties as a statutory standard. It was attempted by the Commission on 
November 17, 1954, in Docket No. R-1425* when it announced that 
it was considering the principles and methods to be applied in the 
fixing of rates to be charged by independent producers for natural gas 
sold in interstate commerce for resale. Comments and suggestions 
were sought and received from the producers, pipeline companies, dis- 
tribution companies, public and private, state regulatory commissions, 
and consumer groups. A year later, however, the Commission an- 
nounced that after giving consideration to the suggestions it was con- 
vinced that it should not lay down any rules as to what would be 
necessary or appropriate for consideration in determining the just and 
reasonable rates of any independent producer subject to the Natural 
Gas Act. Accordingly, on December 1, 1955, it terminated this pro- 
ceeding.” 

The economic importance to consumers as well as to producers, 
pipeline companies, and distribution companies of the producer rate 
formula, and the inherent necessity for sound conclusions and con- 
formity with established principles that will meet the inevitable test 
of judicial review are all factors tending to force widespread analysis 
and study of all possibilities. A group of nine producers whose rate 
increases are under Commission scrutiny in a consolidated hearing,” 
are presently in the process of submitting a complete analysis of all 
producer rate schedules on file with the Commission up to June 30, 


55 Id. at 110. 

56 19 Fep. Rec. 7696 (1954). 

57 20 Fep. Rec. 8992 (1955). 

58 Champlin Oil and Refining Co., Docket No. G-9277, with which are consolidated 
filings of the following: Pan American Petroleum Corp., Continental Oil Co., Western 


Natural Gas Co., The Atlantic Refining Co., Humble Oil & Refining Co., C. V. Ly- 
man, Sinclair Oil & Gas Co., and Tidewater Oil Co. 
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1956, (excluding the Appalachian area), and including a selected num- 
ber of rate filings since then. These companies are also making a 
thorough economic presentation. Through such a procedure and 
similar intensive studies laid on the table and subjected to critical 
analysis, the entire rate question can be resolved and just and reason- 
able rates soundly established. 

In a further attempt to reduce its administrative burden, the Com- 
mission on October 4, 1956 in Order No. 190," changed its rate filing 
requirements for producers to eliminate filings by those producers 
who are not signatory to a gas sales contract. In some areas it is fairly 
common for owners of working or other natural gas interests to enter 
into agreements in which they authorize another company, the “op- 
erator” of a pooled gas unit, to sell the nonoperator’s share of gas but 
do not themselves directly join in the sales contracts. The nonsig- 
natories, although technically “natural-gas companies” under the act 
because they are producing and selling in interstate commerce, are not 
permitted by Order No. 190 to file their rates or to apply for cer- 
tificates. By eliminating any requirement for nonsignatories to file, 
and requiring the working operators who actually sign the sales con- 
tracts for the group to file for all in the group, including the non- 
signatories, the Commission has materially reduced the burden upon 
the nonsignatories and upon itself. 

The Sun Oil Company contests this rule as applied to six orders of 
the Commission refusing permission to file because Sun is not a sig- 
natory to any sales contract in these specific instances. Four of the 
orders rescinded Sun’s rate filings based on sales contracts to which it 
was not a party and which had already been filed by Sun’s unit 
operator so that Sun has obtained the benefit of its operator’s filing. 
In the other two orders the Commission cancelled certificates covering 
the sales involved in the first four orders, duplicate certificates having 
been obtained by the unit operator. The Commission argues that the 
full purposes of the certificate, service, and rate control encompassed 
in the Natural Gas Act are accomplished through its control over the 
working unit operator and that Sun has complete freedom to become a 


59 21 Fep. Rec. 7616 (1956). 


60 An “operating unit” may include any one of several different types of unitized 
working interests by which the gas of more than one interest holder is jointly gathered 
and sold and is not necessarily restricted to operating units which have been classified 
as such under state law. Generally, the nonsignatory and nonworking owner retains 
the rights to subsequently enter a separate contract for the sale of his share of the 
united production—if he so elects. 
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signatory if it so desires. The Fifth Circuit heard oral argument the 
latter part of February.” 


IV. ConcLusion 


It appears that jurisdictional questions are fairly well settled insofar 
as producers are concerned and that the Commission and the industry 
can devote full attention to the vexing problems of rate regulation. 
The same cycle of challenge to jurisdiction was followed under Part 
I of the Federal Power Act in imposing control over hydro-electric 
projects subject to the jurisdiction of Congress, under Part II of the 
Federal Power Act in imposing jurisdiction over interstate electric 
utilities and under the Natural Gas Act in imposing jurisdiction over 
interstate pipeline companies. As the famous New River decision of 
the Supreme Court® established both the constitutionality and the 
applicability of the licensing provisions of the Federal Power Act, so 
succeeding decisions such as the Phillips decision, including producers 
within federal control, have extended and upheld firm jurisdiction 
over those companies which by reason of interstate sales and opera- 
tions are beyond the reach of state supervision. It has been no acci- 
dent that the Supreme Court as well as the Courts of Appeals, in the 
Phillips case as in many other cases, have referred to the purpose of 
the Natural Gas Act to provide federal control for the protection of 
consumers against exploitation at the hands of natural-gas companies. 
If this authorized protection is to be effective it must be vigorous and 
fair. Consequently, the rates of producers, as well as those of other 
regulated companies, must be established as just and reasonable with 
the interests of consumers foremost in mind, but not overlooking in 
this connection the necessity for such rates as will encourage ex- 
ploration and discovery of additional supplies which are constantly 
in increasing demand. 


61 Cases No. 16020, 16021, 16213, 16321, 16410, and 16548. 
62 United States v. Appalachian Electric Power Co., 311 U.S. 377 (1940). 
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LOBBYING, LIBERTY, AND THE LEGISLATIVE PROCESS: 
AN APPRAISAL OF THE PROPOSED 
LEGISLATIVE ACTIVITIES DISCLOSURE ACT 


Carl V. Lyon* and William H. Stanbagen** 


I. INTRODUCTION 


S. 2191, entitled the “Legislative Activities Disclosure Act,”! is a broad 
proposal to amend the Federal Regulation of Lobbying Act.? It was 
drafted by the staff of a special committee of the Senate appointed to 
investigate lobbying activities? The new proposal, like the existing law, 
seeks to regulate harmful lobbying practices by requiring public dis- 
closure of contributions and expenditures by persons subject to its 
coverage. 

The existing law as interpreted by the Supreme Court is restricted to 
coverage of activities to influence legislation by direct communication 
with Members of Congress.* S. 2191 would extend the law’s coverage 
to include not only direct communications with Members of Congress 
but direct communications with any committee, joint committee, sub- 
committee, officer or employee thereof. Also included in the bill is a 
provision to extend coverage to direct communications with an agency 
or department of the executive branch of the federal government when 
the purpose of such communication is to influence legislation. 

Under S. 2191, persons engaged in activities involving certain types of 
indirect communications to influence legislation would be subject to dis- 
closure requirements. Included in this category would be persons re- 
questing or procuring any other person to effect direct communication 
for the purpose of influencing legislation when such request or procure- 
ment is in writing and addressed to or distributed to more than 1,000 
persons. Also included would be any person who requests or procures 
any other person to effect direct communication to influence legislation 


* Member, The George Washington Law Review; B.A. 1949, West Virginia Wes- 
leyan College; M.A. 1951, The American University. 


** Member, The George Washington Law Review; B.S. (C.E.) 1953, The Univer- 
sity of Southern California. 


1S. 2191, 85th Cong., Ist Sess. (1957). 
260 Srart. 839 (1946), 2 U.S.C. § 261-267 (1952). 


3S. Res. 219, 84th Cong., 2d Sess. (1956), extended by S. Res. 47 and S. Res. 128, 
85th Cong., Ist Sess. (1957). 


4 United States v. Harriss, 347 U.S. 612, 620 (1954). 
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when the cost of such communication is paid or agreed to be paid by the 
person making the request or procurement and more than twenty-five 
persons are solicited to make such a communication. The proposed bill 
would also extend coverage to any person expending $50,000 or more 
during a 12-month period for the purpose of influencing public opinion 
with respect to pending legislation or the introduction of legislation. 

In 1946 Congress passed the Federal Regulation of Lobbying Act.' The 
act was included as Title III of a major enactment entitled the “Legislative 
Reorganization Act of 1946,”¢ and Title III was admittedly passed without 
hearings or thorough consideration.” 

There has been considerable criticism of the existing statute, par- 
ticularly with reference to its vagueness and ambiguity. Some sections 
of the act have been attacked as unconstitutional for vagueness® and other 
sections have been severely limited in scope.1° There is general agree- 
ment among those groups subject to its provisions as well as among 
more dispassionate commentators that there exists a definite need for 
major revisions.'* 

Since 1946 numerous bills, all unsuccessful, have been introduced in 
Congress to amend the Lobbying Act.* Pursuant to Senate Resolutions 
of the 84th and 85th Congresses a Special Committee of the Senate to In- 
vestigate Political Activities, Lobbying, and Campaign Contributions was 
formed, “. . . to investigate the subject of attempts to influence im- 
properly or illegally the Senate or any Member thereof, or any candidate 
therefor, or any officer or employee of the executive branch of the 
Government, through campaign contributions, political activities, lobby- 
ing, or any and all other activities or practices.”* This Special Committee 
conducted extensive hearings during 1956 and the early part of 1957, 
and on May 31, 1957, issued its final report.* As a result of its investiga- 


5 See note 2 supra. 

6 60 Srat. 812 (1946), 2 U.S.C. § 1-277 (1952). 

(ws Rep. No. 395, 85th Cong., Ist Sess. 65-66 (1957) ; See, 100 Conc. Rec. 10883 

954). 

8 Jd. at 200; Note, The Federal Lobbying Act: A Reconsideration, 21 Gro. WasH. 
L. Rev. 585, 595 (1953); S. Rep. No. 1724, 84th Cong., 2d Sess. 12 (1956); but see, 
Futor, An Analysis of the Federal Lobbying Act, 10 Fen. B.J. 366, 373, 387 (1949). 

9N A M v. McGrath, 103 F. Supp. 510 (D.C.D.C. 1952), decision vacated on the 
ground that the case is moot, 344 U.S. 804 (1952); see 21 Geo. Wasu. L. Rev. 585, 
594-5 (1953). 

10 See note 4 supra. 

11S. Rep. No. 395, supra note 7, at 73, 195-196; 21 Geo.WasuH.L.R. 585, 602 (1953) ; 
Note, The Federal Lobbying Act of 1946, 47 Cotum.L.Rev., 98, 105-07 (1947; 
Hearings Before the Special Committee of the Senate to Investigate Political Activi- 
ties, Lobbying, and Campaign Contributions, 84th Cong., 2d Sess., 559-611 (1956). 

12S. Rep. No. 395, supra note 7, at 185-187. 

18 See note 3 supra. 

14 Hearings, supra note 11. 

15S, Rep. No. 395, supra note 7. 











LEGISLATION NOTE 393 


tion the committee drafted a bill which it recommended be enacted into 
law.1* 

The staff of the Senate Committee on Government Operations to 
which S. 2191 was referred, in collaboration with a representative of 
the Legislative Counsel of the Senate, has made a study of the bill*’ and 
given consideration to a number of comments received from members 
of the public who would be affected by its provisions.’* On June 26, 
1957, the committee directed that S. 2191 be reprinted as “Committee 
Print No. 2,” the present form of the bill and the form to which all com- 
ment herein is directed.” 

In the light of the background of this bill it is likely that Congress 
will proceed with serious consideration towards its adoption as an amend- 
ment to the Federal Regulation of Lobbying Act, possibly during the 
second session of the 85th Congress. It is the purpose of this note to 
analyze and evaluate the provisions of S. 2191, Committee Print No. 2. 
The discussion will be confined to the more fundamental and controversial 
sections of the bill. 


Il. Deriirions 
A. Legislation and Influencing Legislation. 


SEC. 302. When used in this title, unless the context otherwise in- 

dicates (b) . . . The term “legislation” means bills, resolutions, 

amendments, nominations, and other matters in Congress. .. . (h) 

... The term “influence legislation” means to influence any action 

by Congress on pending legislation, or the introduction of legisla- 
tion. 

The original definition of “influence legislation,””° as used in the bill 

as introduced, clearly includes pressures to encourage or discourage 


16 See note 1 supra. 

17 Senate Committee on Government Operations, Staff Memorandum No. 85-1-38, 
June 20, 1957. 

18 Senate Committee on Government Operations, Staff Memorandum No. 85-1-39, 
June 21, 1957; Senate Committee on Government Operations Staff Memorandum No. 
85-1-44, July 3, 1957. 

19 S. 2191, Committee Print No. 2, To amend title III of the Legislative Reorganiza- 
i Act of 1946, as amended, and for other purposes, 85th Cong., Ist Sess. (June 26, 
1957). 

20 See note 1 supra. The term “influence legislation” is used elsewhere throughout 
the second print as follows: 


302(g)—definition of legislative agent ; 

305 (b)—description of filing responsibilities of the legislative agent ; 

306 (c)—description of reporting requirements of legislative agent ; 
306(d)—provision for when a written request to effect direct communication 
must be reported ; 

306(e)—provision for when a person spending over $50,000 must report ; 
307—provision for reporting. 
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investigatory hearings, since to influence legislation meant “to influence 
any action by Congress on legislation, or the introduction of legislation.”?* 
However legislation itself, as originally defined, was limited to mean 
“bills, resolutions, amendments, nominations, and other matters pending 
in Congress,” thus excluding encouragement or discouragement of in- 
vestigatory hearings or pressures exerted to have a bill introduced. Con- 
sequently, there was an inconsistency when the two sections defining 
“legislation” and “influence legislation” were considered together. 

In the second committee print of S. 2191, the print under considera- 
tion in this note, the word “pending” has been excised from section 
302(b) and inserted in section 302(h), each time with reference to “legis- 
lation.” This wording of section 302(b) would therefore seem to in- 
clude investigations by congressional committees. However, it may be 
that section 302(h) does not do so, as now worded, since its provisions 
are limited to pending legislation and the introduction of legislation. 
Thus an inconsistency remains, unless those persons whose coverage de- 
pends on the definition of influencing legislation are not to be included 
in the persons required to report expenses pertaining to investigations 
and inquiries by congressional committees. 

There are at least three possible methods of handling this inconsistency: 

1. Insert the word “pending” before “legislation” throughout the bill, 
and strike the words “or the introduction of legislation,” from 
302(b). This would create a more limited bill and satisfy many of 
the critics of S. 2191. 

2. Refrain from using the word “pending” before “legislation” through- 
out the bill. This would create a broad and comprehensive bill 
since all the parties whose coverage depends on the definition of 
“influence legislation” would have to report expenses pertaining to 
pressures exerted on any bill, resolution, amendment, nomination, 
and other matter in Congress or to be introduced in Congress. 
However, this alternative might well subject the title to charges of 
unconstitutionality on the grounds of vagueness or ambiguity.” 

3. Leave the wording as it exists in Committee Print No. 2. This 
would create the possibility that efforts to encourage or discourage 
investigative hearings are not within the bill, thus creating an 
ambiguity; but it would at the same time leave the title less open 
to charges of unconstitutionality. 

It is submitted that the last is the preferable of the three possibilities. 
If this course is followed those individuals making direct contacts with 
Congress to influence legislation would be subject to disclosure when- 
ever their activities involved matters in Congress, with the possible ex- 


21 See note 1 supra. 
22S. Rep. No. 395, supra note 7, at 62. 
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ception of investigative hearings, or whenever their activity promotes 
the initiation of “legislation.” 


B. Congress. 


SEC. 302. When used in this title, unless the context otherwise in- 
dicates— 

(c) ... The term “Congress”, when used with respect to direct 
communication, means the Congress of the United States, or either 
House thereof, or any Member, committee, joint committee, sub- 
committee, officer or employee thereof. 


This definition clarifies the requirement of the Harriss case that the 
influence of legislation “must have been through direct communication 
with Members of Congress.”** It is also expanded to include a large 
number of congressional employees not heretofore covered under the 
1946 statute. Such employees for the most part are in substantially the 
same position as Members of Congress with respect to contact with 
persons attempting to influence legislation) and for that reason the re- 
porting requirements concerning contact with Congressmen should ap- 
ply alike to these employees. 


C. Expenditure. 


SEC. 302. When used in this title, unless the context otherwise in- 
dicates— 

(e) ... The term “expenditure” includes a payment, distribution, 
loan, advance, deposit or gift of money or anything of value; or a 
promise, contract, or agreement, whether or not legally enforcible, 
to make an expenditure, and includes expenditures by any other per- 
son to further activities of the person filing a statement, and not 
separately reported by such other persons. 


This definition must be considered together with sections 307 and 
308(b). Section 307 requires expenditures be reported and section 308(b) 
requires that a record be kept of all expenditures of $50 or more. The 
definition of expenditure in the proposed amendment has been expanded 
to include “expenditures by any other persons to further activities of 
the person filing a statement, and not separately reported by such other 

rsons.” 

P This provision may go further than the committee intended. For 
example, it might require a filing association or organization to report 
advertising expenditures made by individual members of the association 
or organization that would be non-reportable individually under 306(e) 


23 See note 4 supra. 
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but that could be regarded as “furthering” the activities of the organiza- 
tion filing the statement. In most cases it would be unreasonable to ex- 
pect a multi-purpose membership organization to have detailed knowledge 
of, or control over, such expenditures. 


D. Direct Communication. 


SEC. 302. When used in this title, unless the context otherwise in- 
dicates— 

(f) . . . The term “direct communication” includes all means of 
direct address to Congress or to an agency or department of the 
executive branch of the Federal Government. 


The words “executive branch” were added in the second printing of 
the bill to remove the possibility that the judicial branch of the federal 
government was included. 

Communications with agencies and departments of the federal govern- 
ment are not covered by the present Federal Regulation of Lobbying 
Act.*5 It is clear that the Committee’s purpose in S. 2191 is limited to 
disclosing lobbying intended to enlist the support of administrative 
officers for a legislative program, and not lobbying aimed at administra- 
tive action, such as rule-making, adjudication, or management.”¢ 

The problem of direct communication by lobbyists with executive 
agencies was the subject of question IV of the “Questionnaire on the 
Operation of the Federal Regulation of Lobbying Act.”?? This question- 
naire was directed to a number of scholars thought to be particularly 


24 However, such agencies as the General Accounting Office, an agency of Congress, 
and other administrative agencies such as FCC, FPC, and ICC, often referred to as 
being independent [See discussion of status of federal regulatory agencies, Davis, 
ADMINISTRATIVE Law 24-25 (1951)], are not specifically included in this definition. 
Yet these are the very agencies toward which much of the legislation concerning 
lobbying activity is directed, and it would seem advisable to include them specifically, 
if = agency of the executive department is included. S. Rep. No. 395, supra note 7, 
at ‘ 

25 See note 2 supra. 


26S. Rep. No. 395, supra note 7, at 75. In excluding lobbying aimed at administra- 
tive action the committee is apparently following the advice of a number of the 
experts consulted during the hearings. These experts pointed out that it would be 
better to develop a workable instrument to get full disclosure of lobbying in the 
usual sense as an important first step. The committee’s report makes it clear that this 
definition is limited as outlined above: 


This definition will not bring within the act lobbying before executive agen- 
cies intended solely to obtain a favorable administrative decision by the agency. 
It will, rather, merely cover the person who attempts to influence Congress by 
having administrative agencies come to Congress asking action, rather than the 
pressure group itself. Examples of this type of activity can be found in the 
—— hearings concerning legislative activities on the sugar bill of 1956. 

. at 38. 


27 Hearings, supra note 11, at 596. 
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knowledgeable in this area. Substantial support may be found in their 
answers and in the literature on the subject for requiring reporting of this 
type of activity. The objective of the drafters of S. 2191 is to require 
disclosure of contacts made with administrative agencies with regard to 
the legislative activities of such agencies.?® 

Although the inclusion in section 302(f) of agencies or departments 
of the executive branch of the federal government has received much 
support, it seems clear that this provision will raise many problems for 
hundreds of employees of companies, associations, and other organiza- 
tions who have constant contact with government agencies and who 
would be required to distinguish between remarks that would “influence 
legislation” and those that would not. No feasible method has yet been 
proposed to exclude these normal working relationships and yet include 
the type of contact considered to be a direct communication to in- 
fluence legislation. Consequently, unless such a method is found, it is 
recommended that the requirement of reporting direct communication 
with executive agencies to gain assistance in influencing legislation should 
be excluded from the bill. 


E. Legislative Agent. 


SEC. 302. When used in this title, unless the context otherwise in- 
dicates— 

(g) ... The term “legislative agent” means any person who, for any 
consideration, is employed or retained or engages himself to in- 
fluence legislation, in person or through any other person, by means 
of direct communication; but such term does not include any 
person who, in addition to his regular employment or representation, 
has, as an incidental purpose, the influencing of legislation by direct 
communication. 


The purpose of this provision is to define a category of persons who 
make direct contact to influence legislation, i.e., those who in the tradi- 
tional sense “buttonhole” officials of the government in an attempt to gain 
support for a particular point of view or position. Persons in the class of 
legislative agents are subject to more stringent requirements under the 
bill, such as having to file notices of representation and being subject 
to criminal action for any violation of the bill’s provisions. Since the bill 
imposes criminal sanctions against legislative agents, it must also meet the 
requirement of specificity, a requirement that created considerable dif- 
ficulty and litigation under the existing law.” 


28 See note 26 supra. . 

29 United States v. Harriss, 347 U.S. 612, 617-618, 624 (1954); see also 
N A M v. McGrath, 103 F. Supp. 510, 512, 514 (DC D.C 19. 2), ist 
vacated on the ground that the case is moot, 344 US. 804 (1952). 
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The Special Committee in discussing this aspect of the bill says, “Persons 
falling under this category are those who constitute the so-called pro- 
fessional group in the field of influencing legislation by direct contacts 
with Congress. They are the legislative agents as defined in section 302 
of the proposed act.” 

The definition is limited. It does “not include any person who, in 
addition to his regular employment or representation, has, as an incidental 
purpose, the influencing of legislation by direct communication.” 

This limitation was not included in the original bill drafted by the 
Special Committee but appears to be a provision designed to express 
what they had provided for by mere implication. In this connection the 
Committee explained: 


It will thus be seen that the definition “legislative agent” is not 
intended to include any person who, in addition to his regular em- 
= or representation, has, as an incidental purpose, the in- 

uencing of legislation by direct communication. However, such 
persons would be required to report under section 306(c) if they 
received $300 or more in a calendar quarter as compensation, reim- 
bursed expenses (exclusive of personal travel expenses), or both, 
for the purpose of influencing legislation by direct communication.** 


The limitation goes only to those persons whose activities to influence 
legislation by direct communication are “incidental” to regular employ- 
ment or representation. The proposed act provides no guideposts by 
which those subject to its provisions may determine whether their purpose 
in this respect is “incidental.” The Supreme Court in the Harriss case 
attempted to clarify this area by tying the requirement to a “main pur- 
pose” or “substantial part” citing the federal tax laws, and cases con- 
struing them as guides to the meaning of such terms. The Harriss case, 
however, has been criticized for its failure to make the situation sufficient- 
ly clear: 


Neither the Act itself, nor the recent opinion, provide any clear- 
cut guides for determining if and when this characteristic activity 
becomes sufficiently “substantial” to bring the organization within 
the scope of the Lobbying Act.* 


Under section 304(e),®* which requires the Comptroller General in 


80S. Rep. No. 395, supra note 7, at 94. 

81 Jbid. 

82 Memorandum to William B. Barton, General Counsel, from Milton A. Smith, 
— General Counsel, Chamber of Commerce of the United States (July 19, 


83 Infra § III. 
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administering the act to “report violations of this title to the appropriate 
law enforcement agencies of the Government” it would appear that a 
question whether or not a person is a legislative agent could be adminis- 
tratively clarified, which is impossible under the existing law. At least 
an objective determination of coverage can be made under S. 2191 with- 
out a criminal prosecution. But under section 304(d) the Comptroller 
General is required to “ascertain whether any persons other than legisla- 
tive agents have failed to file statements as required by this title, or have 
filed incomplete or inaccurate statements, and give notices to such 

to file such statements as will conform to the requirements of this title.”*4 
(Emphasis added.) 

It is difficult to ascertain just what duty is imposed upon the Comp- 
troller General by these provisions. Under section 304(e), he is required 
to report violations of the section, including violations by “legislative 
agents,” while under section 304(d), by implication, he is not to ascertain 
whether legislative agents have failed to file statements as required by this 
section, or have filed incomplete or inaccurate statements. 

It is difficult to understand why the Comptroller General is restrained 
from including activities of legislative agents in his efforts to ascertain 
violations of the title. These activities, involving direct communication, 
and subject to criminal penalties for violations are more in need of dis- 
covery and publicity than the “indirect” communications. It is, therefore, 
recommended that the words “other than legislative agents” be stricken 
from section 304(d). 

In any event the inclusion of the “incidental purpose” abstract criterion 
in the definition of “legislative agent” subjects at least that part of the 
bill to the same criticism of vagueness and ambiguity as is directed to 
the present law. It does not, however, create the broad loophole of the 
existing law because, under section 306(c), persons who receive $300 or 
more in a calendar quarter as compensation, expenses (exclusive of per- 
sonal travel expenses), or both, for the purpose of influencing legisla- 
tion by direct communication are required to report. 

The exclusion from the definition of “legislative agent” of persons who 
incidentally influence legislation by direct communication in addition to 
their regular employment or representation creates problems in inter- 
preting the meaning of “incidental purpose.” However, this exclusion 
is in the best interests of both multi-purpose organizations and private 
citizens, since the individual who occasionally approaches his Congressman 
for assistance or to state his position on legislation, either in his own 
behalf or in behalf of the multi-purpose organization, is not thereby re- 
quired to report. If possible, a substitution of some concrete criterion 


34 bid. 
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such as a fixed sum as provided under section 306 for the word “incident- 
al” would appear advisable. 


III. Provisions For ADMINISTRATION 
A. Powers and Duties of the Comptroller General. 


SEC. 304. The Comptroller General shall— 

(a) develop and prescribe methods and forms for statements re- 
quired to be filed by this title, and require the use of such forms 
by — subject to the title; 

(b) make available for public inspection all statements filed 
pursuant to this title; 

(c) compile and summarize information contained in statements 
filed pursuant to this title, and report the same to Congress after 
each reporting period; 

(d) ascertain whether any persons other than legislative agents 
have failed to file statements as required by this title, or have filed 
incomplete or inaccurate statements, and give notice to such persons 
to file such statements as will conform to requirements of this 
title; 

(€) report violations of this title to the appropriate law enforce- 
ment agencies of the Government; 

(f) make such studies and recommendations to Congress as will 
tend to further the objectives of this title and take such other 
action as shall be necessary and proper to effectuate the purposes 
of this title; 

{8 report to Congress annually on the administration of this 
title. 


One of the basic deficiencies of the Federal Regulation of Lobbying 
Act of 1946 has been the absence of administrative facilities to analyze 
information filed under the law, make pertinent abstracts from it, adopt 
an efficient classification and indexing system, or tabulate and summarize 
the information filed by registrants.** The information garnered from a 
reporting statute is of little value unless it is utilized. Thus, a system of 
making available those data obtained by disclosures is imperative. 

One distinct advantage of the type of administration outlined in S. 2191 


35 A reporting statute which concerns itself with legislative pressures would be 
more effective if some specific agency were charged with administration of the law. 
21 Geo.WasuH.L.Rev. 585, 598-601 (1953). This observation has also been made 
with respect to state statutes. Comment, Improving the Legislative Process: Federal 
Regulation of Lobbying, 56 Yate L.J. 304, 327 (1947). However, this section of 
S. 2191 has been criticized as providing for a new system of bureaucratic regulation, 
creating a new force of federal investigators and placing no limit on the authority 
of the Comptroller General to determine the information he wishes to gather. Senate 
Committee on Government Operations, Staff Memorandum, No. 85-1-39, June 21, 
1957, statement of the Chamber of Commerce of the United States. 
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is that it provides a means by which a determination of coverage can be 
made without a criminal prosecution, something that cannot be done at 
present. 


IV. Provisions For CoveraGe 
A. Direct Communication. 


SEC. 306. The reporting and recordkeeping provisions of this title 
shall apply to— 

(c) any person who receives $300 or more in a calendar quarter 
as compensation, expenses (exclusive of personal travel expenses), 
or both, for the purpose of influencing 2 spo by direct com- 
munication. This subdivision shall include any person who re- 
ceives compensation for any purpose, and includes but is not limited 
to an officer or employee of another person, who, in the course 
of his duties, devotes any portion of his time to efforts to influence 
legislation, if the amount allocable to legislative activities is $300 
or more. Any person as to whose activity no fair allocation of 
legislative and nonlegislative activities is possible shall report his gross 
receipts and expenditures, together with a statement that only a 
portion thereof is for legislative purposes. 


Section 306(c) is a broad provision substantially different from the 
section of existing law which it is intended to replace. The proposed 
section would include within the reporting and recordkeeping require- 
ments of the law many “persons” not subject to the requirements of the 
1946 act. Also included in this section is an attempt to avoid the problems 
of vagueness and ambiguity surrounding the so-called “principal purpose” 
test for determining the applicability of reporting and recordkeeping | 
requirements of the law. aed 

The criteria for determination of applicability of the reporting and 
recordkeeping requirements under the existing law are included in section 
307 of the Federal Regulation of Lobbying Act, construed by the Supreme 
Court in United States v. Harriss as follows:* 


. .. there are three prerequisites to coverage under § 307: (1) the 
“person” must have solicited, collected, or received contributions; 
(2) one of the main purposes of such “person,” or one of the main 
purposes of such contributions, must have been to influence the 
passage or defeat of legislation by Congress; (3) the intended method 
of accomplishing this purpose must have been through direct com- 
munication with members of Congress. 


Under S. 2191, these three prerequisites would no longer obtain. Under 
the first prerequisite and existing law a “person,” a corporation executive, 


36 347 U.S. at 623. 
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for example, could spend an unlimited amount of the corporation’s own 
money so long as that money was not a contribution solicited, collected, 
or received from another. S. 2191, section 306(c), covers “any person 
who receives $300 or more in a calendar quarter as compensation, ex- 
penses (exclusive of personal travel expenses), or both, for the purpose 
of influencing legislation by direct communication” and makes no mention 
of contributions. Thus, the corporation executive spending the corpora- 
tion’s own money to the extent of $300 or more in a calendar quarter 
would have to report. There does not seem to be any reason why the 
existing act should not be broadened to cover persons expending their 
own money as well as those whose expenditures are made possible by 
reason of contributions received. 


The second prerequisite as interpreted by the Supreme Court in the 
Harriss case involves the so-called “principal purpose” test for a deter- 
mination of coverage under the act, the Court there saying: 


There remains for our consideration the meaning of “the principal 
” and “to be used principally to aid.” The legislative history 
of the Act indicates that the term “principal” was adopted merely 
to exclude from the scope of § 307 those contributions and persons 
having only an “incidental” purpose of influencing legislation. Con- 
versely, the “principal purpose” requirement does not exclude a 
contribution which in substantial part is to be used to influence 
legislation through direct communication with Congress or a person 
whose activities in substantial part are directed to influencing 
legislation through direct communication with Congress.*7 


Under the proposed amendment an attempt is made to eliminate the 
problems inherent in the application of an abstract test such as “principal 
purpose,” “substantiality,” or “main purpose,” by basing coverage on ex- 
penditure of a specific amount, i.e., $300. 

The Special Committee recognized the difficulty imposed by the 
“principal purpose” test by including the following comment in its final 
report: 


The Committee has noted that much of the difficulty under the 
existing Federal Regulation of Lobbying Act has stemmed from the 
fact that the “principal purpose” test is used, rather than any specific 
dollar amount. In accordance with the de minimis principle, and a 
desire to clarify coverage, the committee’s recommended Legis- 
lative Activities Disclosure Act predicates 1 gpensanage on the re- 
ceipt or expenditure of specified sums of money, or, in one 


87 Jd. at 621-622. 
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instance, contact with a specific number of persons in an effort to 
influence legislation.** 


The committee in establishing a minimum cutoff point for contribu- 
tions and expenditures which must be reported appears to arrive at 
the figure of $300 based upon the maxim “de minimis non curat lex,” re- 
citing in its report that recent court decisions have ruled that such sums 
as $111.14 and another of $32.50 were “trifling expenditures.”® 


This arbitrary amount might well be increased, as for example, to an 
expenditure of $1000 in a three months’ period. Any expenditure of less 
than that amount during a three-month period is unlikely to be of 
serious enough consequence to create much of the evil which the dis- 
closure provisions of the act are designed to prevent. 

In commenting on this provision of the proposed bill the American 
Medical Association said: 


. .. we do not think that the act should apply to persons who re- 
ceive as little as three hundred dollars ($300.00) a quarter for at- 
tempting to influence legislation, as provided for in Section 306(c). 
Undoubtedly, there are many persons, including employees of coun- 
ty, state and national medical societies, who occasionally devote a 
portion of their time in rs to influence the action on a 
particular matter before Congress. They would not have to devote 
very much of their time to this incidental activity before they reached 
the three hundred dollars per quarter status. We do not feel that 
such limited and occasional action should be covered by the act. 


This argument is a sound one. The preamble of S. 2191 speaks of the 
evil the act is supposed to cure in the following language: 


... The preservation and maintenance of the integrity of the legis- 
lative process requires the identification in certain instances of per- 
sons and groups who seek to influence the passage or defeat of 
legislation by appealing to the Congress directly, or by artificial 
stimulation of the public intended to produce direct communication 
with the Congress. 


It is difficult to believe that there is any substantial danger to the 
integrity of the legislative process in the expenditure of $300 during a 
calendar quarter by an individual. 


38S. Rep. No. 395, supra note 7, at 88. 

89 [bid. 

40 Senate Committee on Government Operations, Staff Memorandum No. 85-1-44, 
July 3, 1957, statement of the American Medical Association. 
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Section 306(c) has also been criticized as being discriminatory, the 
National Association of Manufacturers pointing out that: 


This, of course, would include any businessman who might make 
one or two trips to Washington to speak to his own Congressman 
or Senator about a matter of legislation which might have a vital 
bearing on the activities of his own company or community. There 
is in this section a “built-in” discrimination which can hardly be 
eliminated if any such requirement is to be included in the Act. 
This arises through the fact that a businessman making $100,000 a 
year would be entitled to a great deal less time to talk with his 
representative without reporting than would a man making $5,000 to 
$10,000 a year.*? 


It is recognized that this discrimination would exist. However, there 
does not appear to be any solution short of entirely abandoning the effort 
to base the reporting and recordkeeping requirements on a specific ex- 
penditure, and thereby leaving the matter in the abstract of “principal 
purpose” or “substantiality” which has created so much confusion and 
has in part resulted in the failure of the existing law to completely ac- 
complish its purpose. The value of having an exact method for deter- 
mining the act’s applicability seems to outweigh the discrimination that 
would be created by enactment of this provision. 

Under the abstract test of the present law some multi-purpose organ- 
izations file reports in accordance with the law while stating that under 
their interpretation of the law it is their belief that the law does not 
require them to report.*? It is obvious from their reports that their 
activities are of such nature as to come within the objectives of the bill 
and yet because these activities are only “incidental” to the organizations’ 
“main purpose” the law is not believed to apply. Other organizations 
simply rely on their interpretation of the law, and make no report 
whatsoever, although as a matter of common knowledge such organiza- 
tions do engage in the type of activity which ought to be reported.* 
Establishment of a sum of money as a cut-off point determining the law’s 
application would eliminate much of the uncertainty inherent in present 
reporting practices. 

The second sentence in section 306(c) is an attempt to clarify and 
point out in more detail the persons intended to be covered by that 
section. The wording, however, is not consistent with the rest of the 
section or with other parts of the bill. The first sentence is limited to 


41 Senate Committee on Government Operations, Staff Memorandum No. 85-1-39, 
June 21, 1957, statement of the National Association of Manufacturers. 

42S. Rep. No. 395, supra note 7, at 74. 

43 Ibid. 
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“$300 or more in a calendar quarter” and to influencing legislation by 
“direct communication.” Neither of these limitations is included in the 
second sentence, which reads as follows: 


This subdivision shall include any person who receives compensa- 
tion for any purpose, and includes but is not limited to an officer 
or employee of another person, who, in the course of his duties, 
devotes any portion of his time to efforts to influence legislation, if 
the amount allocable to legislative activities is $300 or more. 


A literal reading of this provision would probably require the reporting 
of any “efforts to influence legislation” whether direct or indirect. It 
appears that the committee really intended this provision to apply only 
to direct communication and did not have in mind extension of coverage 
to indirect communication.** It is also a reasonable inference that the 
“¢300 or more” in the second sentence was intended to mean $300 or 
more in a calendar quarter. The possibility of confusion in the application 
of this section could be avoided by amending the bill to include the 
specific phrases “by direct communication” and “in a calendar quarter” 
in the second sentence as they now appear in the first sentence. 


B. Indirect Communications. 


SEC. 306. The reporting and recordkeeping provisions of this title 
shall apply to— 

(d) any person who requests or procures any other person to 
effect direct communication to influence legislation by means of a 
communication which does not show on its face the identity of the 
person who requested or procured such communication if: 

(1) such request or procurement is in writing and is addressed 
to or distributed to more than one thousand persons; or 

(2) the expense of the communication requested or procured is 
paid or agreed to be paid by the person making the request or 
procurement, and more than twenty-five persons are solicited to 
make such a communication. 


The report of the Special Committee states that “many authorities have 
asserted that any change in the act should make clear an intention to | 
include so-called indirect lobbying.”** Section 306(d) is an attempt to | 
bring under the reporting requirements of the act those persons who | 
attempt to procure other persons to communicate directly to influence | 
legislation, i.e., indirect lobbying. This section lends itself to alternative 


44S. Rep. No. 395, supra note 7, at 95. 
45 Id. at 74. 
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interpretations which make it very difficult to determine the scope of its 
applicability. 

One interpretation implies that the written request to more than 1,000 
persons, to be subject to reporting requirements, would have to include 
a request not to make known the identity of the person requesting the 
direct communication be made. In other words, a person merely re- 
questing another person to write his Congressman and make his views 
known would not have to report even though the requesting person had 
provided detailed information as to what the other person’s views should 
be (unless the requestor included a request that the person making the 
direct communication not identify him). 

An example where this interpretation could arise is the common prac- 
tice of a corporation writing to its stockholders asking them to make 
known to their Congressman their views with respect to certain pro- 


_ posed legislation which would have some effect upon the corporation 


and consequent effect upon the stockholders. So long as the corpora- 
tion did not request the stockholder not to identify the corporation in 
his communication to his Congressman the reporting provision of section 
306(d)(1) would not apply.* 

An alternative interpretation of section 306(d)(1) would be based, 
not upon whether the corporation (in the above example) requested the 
stockholder to refrain from identifying the corporation in its communica- 
tion, but upon whether or not the stockholder did actually on the face 
of the communication identify the corporation. If the stockholder 
identified the corporation as requesting or procuring such a communica- 
tion the corporation then would be relieved from the reporting require- 
ment of section 306(d)(1) because the communication does “show on its 
face the identity of the person who requested or procured such com- 
munication.” But the corporation could not know whether the stock- 
holder identified it in the communication or even whether he took 
action on their request. Nor is this sort of activity confined to the example 
of a corporation and its stockholders.** 


46 A typical illustration of such communications between a corporation and its 
stockholders is the information circular published quarterly for Arkansas Power 
& Light Company Stockholders, January 2, 1958, distributed by the company to its 
stockholders with its December 1957 dividend. The circular lists and describes a num- 
ber of bills now before the Congress followed by the statement that “These bills 
cancel the promise of the TVA to repay $1.2 billion of your tax money invested in 
TVA power facilities. Write your Congressman and tell him your objections to 
these bills.” Under the interpretation of 306(d)(1) above described, circulation 
of this request would not have to be reported because it contains no request for the 
stockholder in his communication to his Congressman to refrain from identifying the 
corporation. 

47 Communications by a labor organization to its membership, for example, may 
include extensive discussion of legislative proposals followed by requests that direct 
or on be effected; these communications also would have to be reported 
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If this latter interpretation is used, the clause “. . . which does not 
show on its face the identity of the person who requested or procured 
such communication . . . ” achieves the goal of not requiring reporting 
from a person if his activity is already fully disclosed. However, it is 
doubtful whether it is a workable provision, If Section 306(d)(1) is 
permitted to remain in the bill it is recommended that this clause as 
quoted above be stricken. : 


A number of problems are presented with respect to the theory and 
purpose of section 306(d)(1) as an attempt to bring within the require- 
ments of the bill efforts to influence legislation indirectly. The Special 
Committee reaches the conclusion that there is need for some sort of 
disclosure of indirect activities as well as those of a direct nature. In 
pointing up the nature and intensity of the problem the committee de- 
clares: 


The hearings of this committee, as well as the hearings of prior 
studies of the activities of pressure groups, indicate that more and 
more reliance is being placed on mass media campaigns, which re- 
sult in inspired letterwriting campaigns and other manifestations of 
interest in legislation by the voters. 

For example, in 1940, 13,000 letters received by 5 Senators showed 
that 90 percent of the writers were opposed to the Burke-Wads- 
worth Selective Service Act. At the same time, a private survey 
showed that 70 percent of the public was for the law.** 


Such practices are manifestly dangerous to the maintenance and preser- 
vation of the integrity of the legislative process. However, the whole 
tenor of requiring reporting of indirect lobbying activities although ad- 
mittedly directed toward correction of abuse would appear to put the 
penalty of reporting on all groups interested in getting any point of view 
presented to the public. 

A further aspect of the problem is discussed by Blaisdell: 


Congress is importuned for special favors not only by lobbyists 
who work openly in Washington, but also by pressure exerted 
from behind the scenes. The pressure reaches a Co: 
through telegrams, resolutions, il and delegations of con- 
stituents, all urging him to vote thus-and-so on a particular bill. 

Once the decision is made by the officials of the association in- 
terested in the bill to “turn the heat on Congress,” a number of 
district organizers tour the country, contacting local organization 
secretaries, ambitious young lawyers, and professional men, and 


48S. Rep. No. 395, supra note 7, at 65. 
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local celebrities for the purpose of starting the avalanche of letters 
and telegrams speeding toward the Capitol.* 


If our citizens are voicing their own views there is little reason to be 
concerned by such activity. It must be borne in mind, however, that: 
“The danger to rational legislative decision lies not from hearing the 
claims of organized groups, but from inability to determine when those 
claims legitimately represent the welfare of the general public.”*° 

As early as 1941 in discussing the need for some sort of federal statute 
with respect to lobbying practices, Mr. Blaisdell said: 


It is quite probable that registration and publicizing of lobbyists 
and their activities will not wholly meet the problem confronting us. 
However, the adoption of such a law would probably throw more 
light on the relationship between political activity and the concen- 
tration of economic power than any other proposal likely of ado 
tion. The purpose is not to deny citizens their Constitutional right 
of petition, but rather to throw enough light on the governmental 
process to allow citizens to vote intelligently.™ 


However, section 306(d)(1) by limiting the effect of a citizen’s peti- 
tion does raise serious questions of constitutionality. This limitation of 
effect is a result of connecting such petition by implication with an 
artificially inspired campaign, the details of which are required to be re- 
ported under section 306(d)(1). 

Notwithstanding the questions of vagueness, ambiguity, and constitu- 
tionality raised by section 306(d)(1), the need for some type of dis- 
closure of inspired campaigns is manifest. This is an area in which it is 
particularly difficult to draft specific statutory limitations and it may be 
that none can be conceived that would satisfy constitutional require- 
ments. 

The circular distributed to the stockholders of the Arkansas Power & 
Light Company January 2, 1958,° includes in addition to the request 
to “write your Congressman and tell him your objections to these bills” 
the statement that “your Company strongly opposes legislation now be- 
fore the Congress which would permit expansion of TVA through the 
issuance of revenue bonds. This Company’s attitude has always been to 
oppose government revenue bond bills because we believe that govern- 
ment and business, like government and church, should be separate.” 
Assuming as an illustration that this circular did not include the request 


49 Blaisdell, Investigation of Concentration of Economic Power, 52 (TNEC Mono- 
graph No. 26, 1941) ; Cf. 56 Yate L.J. 304, 327-328 (1947). 

50 56 Yate L.J. 304, 309-10 (1947). 

51 Blaisdell, supra note 49, at 196. 

52 See note 46 supra. 
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to “write your Congressman,” there would be no specific “request” to 
effect direct communication. However, still present would be the question 
whether or not this circular had the effect of “procuring” any stockholder 
to effect a direct communication to influence legislation. Perhaps the 
solution would be to insert the word “knowingly” in section 306(d) to 
make it read “any person who knowingly requests or procures.” This 
would serve to eliminate the ambiguity but would probably emasculate 
the efficacy of the provision. 

Another example of the difficulty in construction would be the case 
of an association distributing to more than 1,000 persons a copy of 
a speech, pamphlet or report prepared and delivered by some third party 
entirely unrelated to that association but including a request that persons 
effect direct communication to influence legislation. The person who 
delivered the speech may not be subject to the reporting requirements; 
the association distributing the speech, if expending less than $50,000, 
would itself have made no “request” to effect direct communication, 
unless the association by distributing another’s request thereby made the 
request its own. A determination of applicability of the section with 
respect to the association would first turn on whether the request had 
become the association’s and secondly on whether or not it had “procured” 
any other person to effect direct communication. Here again the as- 
sociation could not reasonably be held responsible for knowing whether 
its activity was effective in “procuring” another person to effect direct 
communication to influence legislation. 

A difficulty in interpreting section 306(d)(1) is presented by use of 
the words “is addressed to or distributed to more than one thousand 
persons.” For example, a communication affixed to the interior of a public 
conveyance urging persons to write to their Congressman, which would 
be seen by more than 1,000 persons could conceivably fall within the 
reporting and recordkeeping requirements of S. 2191. 

Activities to inspire letter-writing or telegram campaigns are perhaps 
as frequently carried out through use of telephone solicitation and direc- 
tion as through actual correspondence and written communication. Such 
is often required when a bill is coming up for consideration on short 
notice. This is the time when lobby groups become intensively active. 
Yet S. 2191, section 306(d)(1) is directed only to communications “in 
writing.” A broad area of activity, therefore, is not within the reporting 
requirements of section 306(d) (1), although it would appear to be equally 
as harmful to the integrity of the legislative process as such activity in 
writing. This provides another loophole in avoiding the reporting re- 
quirements. 

The bill should be re-drafted in such a way as to eliminate the un- 


53 Infra p. 40. 
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certainty in section 306(d). As the section is now drafted there is ample 
opportunity for avoidance of its requirements by those whose activities 
should be fully disclosed and considerable doubt as to its application to 
activities of certain persons whose actions in no way create a danger to 
the integrity of the legislative process. 


C. Indirect Expenditures Exceeding $50,000. 


SEC. 306. The reporting and recordkeeping provisions of this 
title shall apply to— 

(e) = eng who, directly or indirectly, through a branch, 
agent, jate, or any other person, has made expenditures exceed- 
ing $50,000 in the aggregate within the preceding twelve months, 
in presenting a program addressed to the public, a substantial por- 
tion of which is intended, designed, or calculated to influence legis- 
lation. 


The purpose of section 306(e) is to throw light by disclosure on mass 
media campaigns, which are calculated to produce direct communications 
but do not specifically call for such communications. The committee’s 
report states: 


The ability of pressure groups to stir up such deluges is well 
known to all Members of Congress. In the absence of adequate 
disclosure laws concerning pressure groups, Members of the Con- 

can only conjecture as to whether or not direct communica- 
tions they receive are taneous expressions of constituents’ views, 
or strands in a net held by the unseen hand of a pressure group at- 
tempting to scoop up a vote here, a vote there.®* 


This section and section 306(d) are the only provisions in S. 2191 not 
limited in application to direct communications to influence legislation or 
to specific requests for such communication. Nor is this section limited 
to “pending” legislation. Included under this section would be advertise- 
ments emphasizing the excise tax cost of a particular commodity or serv- 
ice, or many advertisements in such fields as highways and transportation, 
food and drugs, or any industry which feels that government regulation 
is unfair, or groups of private citizens interested in, for instance, farming, 
economy in government or federal aid to schools. 

The problem to which this section is directed has been discussed as 
follows: 


Pressure group propaganda aimed primarily at influencing the 
public is often characterized by mis-representation or distortion of 


54S. Rep. No. 395, supra note 7, at 65. 
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fact, made more effective by concealment of source. When the 
source of a statement is undisclosed, or appears nonpartisan, legi 
tors and the public, ignorant of motivation, cannot evaluate possible 
bias. Special interests have often created a favorable climate of 
opinion by such questionable practices as controlling ne 
enicorial sie ty placement pa withdrawal of irae Fry a 00 
ing “canned copy” to country presses; hiring radio commentators 
and columnists to express favorable views, educators to write text- 
books, and kers to address clubs, schools, and churches without 
revelation of the contract of employment. 


It thus becomes important to consider the standard to be used to 

determine what sort of advertisement would influence legislation. If the 
purpose of the $50,000 expenditure is to inform or educate, reporting is 
not required. How is one to distinguish between “informing or educat- 
ing” and “influencing”? The committee report sheds little light on this 
distinction: 
The committee oo that what is normally regarded as 
educational material will not be a part of campaigns to influence 
legislation. The fair presentation of factual material rather than 
mere opinion is a criterion of true educational material. The failure 
to include pertinent factual material which would permit the reader 
or listener to reach independent, and informed conclusions, on the 
other hand, is an indication of an intent to accomplish some pur- 
pose other than education. Similarly, the presentation of but one 
side of an issue which is the subject of legislation is an indication of 
a desire to influence rather than to educate, even if the presentation 
is strictly factual.** 


The committee report states that the tests to be employed under sec- 
tion 306(e) are similar to those proposed by the Bureau of Internal 
Revenue for use in determining activities proscribed for organizations 
which have tax exemption under section 501 of the Internal Revenue 
Code. It is doubtful, however, whether this reference will help to deter- 
mine what the actual meaning and effect of section 306(e) will be. 

This section has been termed by the United States Chamber of Com- 
merce as “an effort to avoid the limits which the Supreme Court has held 
the first amendment places upon the scope of inquiry and compulsory 
reporting under the present criminal statute, as applied to a broad area 
of dissemination of facts or opinion not involving direct communication 
with Congress.” The National Association of Manufacturers comments 


55 56 Yate L.J. 304, 310 (1947). 
56S. Rep. No. 395, supra note 7, at 87. 
57 Statement of United States Chamber of Commerce, supra note 35. 
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that “there is a patent discrimination in this section as between labor 
unions and business organizations. Labor unions would have no difficulty 
in oo scmnging campaigns to avoid completely any necessity for report- 
ing. 

The Supreme Court in the Rumely case shed considerable light on the 
constitutionality of this type of provision.*® Rumely was Secretary of the 
Committee for Constitutional Government, which distributed books and 
leaflets on pending legislation. These publications could be purchased 
and then distributed by the purchaser, or the purchaser could have the 
publications distributed by the Committee. Rumely was called before 
a House committee investigating lobbying and asked to list the names 
of all purchasers of more than $500 worth of publications. He refused to 
give the names and based his refusal on the first amendment. The United 
States Court of Appeals for the District of Columbia reversed Rumely’s 
conviction for refusing to answer, holding the question outside the com- 
mittee’s authority and an interference with first amendment rights.** 

The Supreme Court unanimously affirmed but refrained from ruling 
directly on constitutionality, holding that the resolution authorizing the 
investigation should be given a restricted construction to avoid constitu- 
tional difficulty. The Supreme Court reasoned that to avoid doubts the 
enabling resolution should be interpreted as authorizing an investigation 
of only those lobbying activities which amounted to direct communication 
with Congress and not with attempts to saturate the thinking of the com- 
munity or with attempts to influence the legislative process indirectly.® 

The Court of Appeals’ conclusion that the questioning of Rumely 
violated the first amendment is based on its recognition that “to publicize 
or report to the Congress” the names of the purchasers and distributors 
of the Committee’s publications would have discouraged people from 
buying, because the “realistic effect of public embarrassment is a power- 
ful interference with the free expression of views.” The court also 
stated that efforts to influence public opinion through information and 
persuasion are not evil, but instead constitute a fundamental freedom 
guaranteed by the first amendment against abridgement except for 
urgent necessity. The Supreme Court, in affirming, reasoned that if the 
questioning of Rumely was deemed authorized so that the law’s con- 
stitutionality became an issue, the Court would be presented with the 


58 Statement of the National Association of Manufacturers, supra note 41. 
59 United States v. Rumely, 345 U.S. 41 (1953). 


60 Rumely v. United States, 197 F.2d 166, 170, 184 (D.C. Cir. 1952), aff'd, 345 
U.S. 41 (1953). 


61 Jd. at 175. 
62 See note 59 supra, at 45, 46, 47. 
83 See note 60 supra, at 174. 
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constitutional problem of balancing the investigatory power against 
the first amendment. 

In a case under section 306(e) there would be even less to balance 
against the first amendment, i.e., only disclosure for the information of 
Congress and the public. The only involvement of the first amendment 
in the Rumely case was on the theory that exposure means embarrassment 
and embarrassment leads to restraint of expression. The Supreme Court 
must have implicitly conceded this theory in agreeing that the questioning 
involved first amendment rights. It is reasonable to suggest that in a 
situation arising under 306(e) the Supreme Court might doubt the consti- 
tutionality of exposing persons expending $50,000 in the aggregate within 
the preceding twelve months in presenting a program addressed to the 
public, a substantial portion of which is intended, designed, or calculated 
to influence legislation, because of the possibility that this exposure would 
embarrass an individual into restricting his freedom of speech. 

The Supreme Court discussed this problem of indirectly influencing 
legislation in a later case involving the constitutionality of requiring lob- 
byists to register.*° Considerable reference has been made to the Harriss 
case as authority for predicting that the Supreme Court would strike 
down a provision such as 306(e) as unconstitutional. 

In order for the Comptroller General to effectively administer section 
306(e) he will need to distinguish between educational material and mere 
opinion, and such a distinction would have to be made upon the publica- 
tion of every pamphlet, where there is any possibility that $50,000 is 
being expended during a twelve-month period.** Assuming that such a 
distinction drawn by the Government would be fair and reasonable it 
might still be impossible to administer because of the magnitude of the“ | 
task. Consequently, section 306(e) should be stricken (1) because of its 
doubtful constitutionality®* and (2) because it is unworkable. 


V. Provisions For Reportinc 


SEC. 307. Any person who shall engage in activity ma him 
subject to a statement under this title shall file with the Comp- 
troller General, in such detail as may be called for by him, a signed 
report describing contributions and expenditures in connection with 
carrying on such activity, his identity, and that of the persons for 


64 See note 59 supra, at 44, 48. 

65 United States v. Harriss, 347 U.S. 612, 625 (1954). 

66 Hearings, supra, note 11, at 605 ; Cf. Note, Congressional Investigation of 
Newspapermen, Authors, and Others in the Opinion Field—Its Legality Under the 
First Amendment, 40 Minn. L.R. 517, 543 (1956). 

87 S. Rep. No. 395, supra note 7, at 87. 

68 Others have arrived at this conclusion. See Federal Regulation of Lobbying 
Activities—Constitutionality and Future Application, 49 Nw.U.L.Rev. 807, 811 (1954). 
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whom and in whose interest such activity was carried on, and the 
activity pursued in attempting to influence legislation, as follows: 

(a) between the Ist and 10th days of April, for the previous 
calendar quarter; 


(b) between the Ist and 10th days of July, for the previous 
calendar quarter; 

(c) between the Ist and 10th days of January, a consolidated re- 
port for the previous calendar year. 

The Comptroller General may, in his discretion, permit joint 
reports by persons subject to this title. 


The provision that the Comptroller General may permit, at his dis- 
cretion, joint reports by persons subject to S. 2191 is important and 
could result in a considerable lessening of the reporting problems that 
would otherwise arise under the bill. Without this provision, there are 
indications that sections 305 and 306 taken together would require 
considerable duplication of reporting by certain groups and individuals. 

For example, in the case of an association, one commentator has 
stated that the association itself would file a report, as would a number 
of individual employees and, presumably, some or all of its members 
even though the single report of the association would contain all the 
information which could be found in all the other statements.7° 

It is clear that such duplication of information and multiplication of 
paper work would also be burdensome to the administrator of the act 
and would impede his efficient collation, summarization, and publication 
of information. Moreover, receipt of the same information for more than 
one “person” contributes nothing toward the objective of full disclosure 
directed toward the “maintenance and preservation of the integrity of the 
legislative process.” 

The discretion lodged in the Comptroller General for the purpose of 
permitting joint reports by persons subject to the bill would appear at 
the outset to give the Comptroller General all the required authority 
necessary to obviate these difficulties. Yet in the Special Committee’s dis- 
cussion of the proposal there is nothing to indicate an intent to permit 
joint reports by a trade association in behalf of its members."* This is a 
matter that the Comptroller General also should consider in the effort to 
facilitate the smooth administration of the act. 

For a determination of the spontaneous or artificial nature of communi- 
cations Members of Congress would have to continue to rely on con- 
jecture under the new proposal. Persons subject to the reporting re- 


69 Section 305, S. 2191. Committee Print 2, provides for filing of notices of rep- 
resentation by legislative agents. 

70 Senate Committee on Government Operations, Staff Memorandum No. 85-1-44, 
July 3, 1957, statement of Association of American Railroads. 

71S. Rep. No. 395, supra note 7, at 90. 
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quirements are required to file reports within 10 days after the close 
of each calendar quarter except that no separate report is required for 
the third or fourth quarter. By allowing 10 days after the close of the 
quarter plus whatever time is required by the Comptroller General to 
compile or furnish Congress or the public any information it is readily 
seen that the reports will in no way serve to guide Congress in evaluating 
the spontaneous or artificial nature of communications when received. 
Realistically appraised, the only value of these reporting requirements 
is not in giving Congress current information to evaluate communications 
but to provide the Congress and the public with information on what has 
already been done. For example, the month of July is normally the time 
when Congress works feverishly and enacts a substantial portion of what- 
ever legislation is pending. The proposed Disclosures Act will provide 
Congress with absolutely no information on which to determine the 
spontaneity of communications received during this crucial and hectic 
period. The report for July and August from persons covered by the 
bill would not be due for filing until January 10th of the following year. 
The same weakness applies to the reports for the first and second quarters. 
It would work no benefit to require the report for the third quarter to 
be filed in October, as under existing law, for that too fails to be available 
when it could be of most assistance. The Special Committee in stating 
that “the ability of pressure groups to stir up such deluges is well known 
to all Members of Congress” raises the question whether such delayed 
reporting is of sufficient additional value to merit its widespread applica- 
tion as section 306(d) would require. 


VI. ExemMprTions 


SEC. 314. This title shall not apply to the following activities: 

(a) the — or dissemination, in the ordinary course of 
business, of news items, advertising, editorials or other comments 
by a newspaper, book publisher, regularly published periodical, 
radio or television station (including an owner, editor or employee 
thereof); 

(b) acts of a public official in his official capacity; 

(c) practices or activities subject to Federal statutes requiri 
reports ort contributions and expenditures in connection with 
campaigns for Federal elective office; 

(d) appearance by any person before a committee of the Con- 
gress, if such op - yen no a ion in connection with 
such appearance other reaso ee rescribed b 
regulations of the Comptroller General. r | 


The present Federal Regulation of Lobbying Act contains an n exemp- 
tion from the reporting requirements for “any person who merely ap- 
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pears before a committee of the Congress of the United States in sup- 
port of or opposition to legislation.” This exemption is included in 
S. 2191, section 314(d), but is so limited as to apply only to persons who 
receive no compensation for their services other than expenses. Here 
again is an indication of the purpose to extend coverage to the fullest 
degree notwithstanding the fact that there is no evil to be cured. There 
would seem to be no logical reason for requiring reports from witnesses 
before congressional committees because their activities in this connection 
are already a matter of public information and of public record. The 
exemption should be reinstated in its entirety because requiring such per- 
sons to report does nothing toward “the preservation and maintenance 
of the integrity of the legislative process,” and its inclusion merely oper- 
ates to increase the burden on the individual as well as on the agency 
charged with administration of the act. 

Thus the section should be amended to read that this title shall not 
apply to appearance or statement submitted in lieu of appearance, by any 
person before a committee of the Congress, including witnesses submitting 
statements supplementary to oral testimony given during that appearance. 


VII. Conclusion 


~The activities that S. 2191 attempts to disclose are so intangible as to be 
‘unsusceptible of disclosure and regulation. Yet the need for some type of 
regulation is clear and well established. The new proposal is in some 
respects an improvement upon the demonstrably inadequate existing law, 
but unfortunately falls short of sound and reasonable regulation in some 
wa 

The major weakness of the proposed bill is that it is too broad in its 
coverage. It includes indirect activities which pose no measurable threat 
to the integrity of the legislative process. It carries with it serious prob- 
lems of statutory construction and interpretation. Some of its provisions 
are unworkable. Its application to indirect activities involves serious 
questions of constitutionality. 

The proposal to extend coverage to include not only direct com- 
munication with Members of Congress but direct communications with 
any Committee, Joint Committee, Subcommittee, officer or employee 
thereof is reasonable and desirable. However, extending coverage to 
direct communications with an agency or department of the executive 
branch of the federal government, when the purpose of the communica- 
tion is to influence legislation, is not warranted and is likely to create 
a host of problems without providing sufficient compensating benefits. 

The proposals to subject to disclosure requirements, persons requesting 
or procuring any other person to effect direct communication for the 
purpose of influencing legislation (when such request or procurement is 
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in writing and addressed to or distributed to more than 1,000 persons, and 
persons expending $50,000 or more during a 12-month period for the 
purpose of influencing public opinion with respect to pending legislation 
or the introduction of legislation) raise serious questions of constitutionali- 
ty and administrative feasibility. They go beyond what is required to 
maintain and preserve the integrity of the legislative process. 

S. 2191 attempts to avoid some of the vagueness and ambiguity in the 
existing law by basing coverage of certain types of activities on fixed 
amounts of money to be received or expended. This concept is pref- 
erable to the use of vague standards such as “principal purpose” and 
“substantiality” now in use. 

A basic weakness of the existing statute is its failure to provide for 
adequate administration, publication and enforcement. S. 2191 would 
impose administrative responsibility on the Comptroller General. This 
is a worthwhile addition to the law and should make its provisions more 
effective. On the other hand, as now worded, the duties of the Comp- 
troller General are unclear and ambiguous. There is a need for clarifica- 
tion in this part of the bill and for inclusion of proper restraints and 
standards for the guidance of the Comptroller General. 

Retention of existing law, inadequate though it is, would probably be 
preferable to enactment of S. 2191 in its present form. If some of the 
enumerated deficiencies are removed, the bill’s enactment would benefit 
both the Congress and the public. 


TEER ITU GP Ay PSST EE 


SOAR OD warneteces nance 


ETE SS A TST 











EDITORIAL NOTES 





THE MISSING INVENTOR—AN ANALYSIS OF PATENT 
PROSECUTION UNDER RULE 47 OF THE PATENT 
OFFICE RULES OF PRACTICE 


James E. Cockfield* 
I. INTRODUCTION 


As an innovation! in the history of United States patent statutes, the 
Patent Act of 1952? provides for the filing of an application for patent 
on behalf of a living and legally competent inventor. The second para- 
graph of section 116 of the Act is concerned with circumstances in 
which a joint inventor refuses to join in an application for patent or 
cannot be found or reached after diligent effort.* Rule 47(a) of the 
Rules of Practice of the United States Patent Office* sets forth the 
procedure devised by the Patent Office to implement this statutory 
provision.® 


‘ * eee The George Washington Law Review; B. Pet. Eng., M.Sc. 1953, Ohio 
tate Un. 

1H.R. Rep. No. 1923, 82d Cong., 2d Sess. 7 (1952). 

2 Title 35, U.S.C. (1952). 

8 Jd. § 116. 


If a joint inventor refuses to join in an application for patent or cannot 
be found or reached after diligent effort, the application may be made by the 
other inventor on behalf of himself and the omitted inventor. The Commissioner, 
on proof of the pertinent facts and after such notice to the omitted inventor as 
he prescribes, may grant a patent to the inventor making the application, subject 
to the same rights which the omitted inventor would have had if he had been 
joined. The omitted inventor may subsequently join in the application. 

4Rutes oF Practice, U.S. Pat. Orr. (1955), 37 C.F.R. $1 (1955), hereinafter 
referred to as “RULES OF PRACTICE”. 
5 Rutes or Practice, Rule 47 (a) : 


If a joint inventor refuses to join in an application for patent or cannot be 
found or reached after diligent effort, the application may be made by the other 
inventor on behalf of himself and the omitted inventor. Such application must 
be accompanied by proof of the pertinent facts and must state the last known 
address of the omitted inventor. The Patent Office shall forward notice of the 
filing of the application to the omitted inventor at said address. Should such 
notice be returned to the Office undelivered, or should the address of the 
omitted inventor be unknown, notice of the filing of the application shall be 
published in the Official Gazette. The omitted inventor may subsequently join 
in the application on filing an oath of the character required by Rule 65. A 
patent may be granted to the inventor making the application, upon a showing 
satisfactory to the Commissioner, subject to the same rights which the omitted 
inventor would have had if he had been joined. 


[419] 
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Section 118* delineates the second relaxation of the prior rigid re- 
quirement for the filing of an application by the inventor.’ This section 
permits filing on behalf of sole inventors in certain hardship situa- 
tions and is incorporated in the Rules of Practice as Rule 47(b).® 

An examination of Rule 47 reveals a number of words and phrases 
susceptible of varying interpretations. Frequently where an adminis- 
trative Rule embodying statutory provisions lacks definiteness, the legis- 
lative history of the statute may be utilized to clarify the meaning of 
critical terms in the Rule. There is little available, however, in the way 
of legislative history to assist members of the Bar in construing the critical 
terms of Rule 47. The only pertinent statement attributable to the 
legislators themselves is found both in the Report from the Committee 
on the House Judiciary® and the Senate Report’® on the Patent Bill: 


Sections 116 and 118 introduce a new element in our statutes. 
The existing statute is very strict in requiring that only the inventor 
may apply for a patent. These two sections provide for certain 
types of situations where it may be impossible for the inventor him- 


6 35 U.S.C. § 118 (1952) : 


Whenever an inventor refuses to execute an application for patent, or cannot 
be found or reached after diligent effort, a person to whom the inventor has 
assigned or agreed in writing to assign the invention or who otherwise shows 
sufficient proprietary interest in the matter justifying such action, may make 
application for patent on behalf of and as agent for the inventor on proof of 
the pertinent facts and a showing that such action is necessary to preserve the 
rights of the parties or to prevent irreparable damage; and the Commissioner 
may grant a patent to such inventor upon such notice to him as the Commis- 
sioner deems sufficient, and on compliance with such regulations as he prescribes. 


7 Frederico, Commentary on the New Patent Act, 29, Title 35 U.S.C.A. (1954). 
8 Rutes or Practice, Rule 47(b) : 


Whenever an inventor refuses to execute an application for patent, or cannot 
be found or reached after diligent effort, a person to whom the inventor has as- 
signed or agreed in writing to assign the invention or who otherwise shows 
sufficient proprietary interest in the matter justifying such action may make 
application for patent on behalf of and as agent for the inventor. Such applica- 
tion must be accompanied by proof of the pertinent facts and a showing that 
such action is necessary to preserve the rights of the parties or to prevent ir- 
reparable damage, and must state the last known address of the inventor. The 
assignment, written agreement to assign or other evidence of proprietary in- 
terest, or a verified copy thereof, must be filed in the Patent Office at the time 
of filing the application. The Office shall forward notice of the filing of the 
application to the inventor at the address stated in the application. Should 
such notice be returned to the Office undelivered, or should the address of the 
inventor be unknown, notice of the filing of the application shall be published in 
the Official Gazette. The inventor may subsequently join in the application on 
filing an oath of the character required by Rule 65. A patent may be granted 
to the inventor upon a showing satisfactory to the Commissioner. 


9 H.R. Rep. No. 1923, 82d Cong., 2d Sess. 7 (1952). 
10S. Rep. No. 1979, 82d Cong., 2d Sess. 6 (1952). 
11 H.R. 7794, 82d Cong., 2d Sess. (1952). 
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self to apply, or where, in the case of a joint invention, one of the 
joint applicants has been inadvertently erroneously included or a 
joint inventor inadvertently excluded; the sections provide all the 
safeguards necessary for the inventor. [emphasis added] 


Virtually the only inference to be drawn from this statement is that 
prosecution under section 116 and 118 is to be conducted so as to 
safeguard the rights of the inventor. 

The Revisor’s Notes are of even less value in construing Rule 47. The 
Note directed to the second paragraph of 35 U.S.C. § 116 merely states: 


. The remainder [2nd paragraph] is new and provides for . 
filing an  eonnan when one of several inventors cannot be 
found . 


and the Note commenting upon 35 U.S.C. § 118 states: 


This section is new and r rovides for the filing of an cg SIT 
by another on behalf of the inventor in certain special hardship 
situations.'* 


The testimony™ offered during hearings on the Patent Bill by in- 
dividuals other than legislators who had assisted in the preparation of 
the Bill, while not authoritative, is also of interest and will be sub- 
sequently discussed in this note with reference to particular phases of 
Rule 47. 

The presence of ambiguous and loose terminology in Rule 47 coupled 
with a virtual lack of the construction of this terminology by Congress 
has led to enormous confusion on the part of applicants attempting to 
secure the advantages of the Rule. This situation is particularly serious 
in that a failure to make a “showing satisfactory to the Commissioner” 
can result in the loss of a filing date and possibly the loss of all patent 
rights. While the Office, in the past, has permitted applicants to remedy 
what were initially considered to be inadequate substantive “showings” 


12 Revisor’s Note, 35 U.S.C.A. § 116 (1952). 

13 Revisor’s Note, 35 U.S.C.A. § 118 (1952). 

14 Hearings Before Subcommittee No. 3 of the Committee on the Judiciary of the 
House, 82d Cong., 1st Sess., ser. 9 at pp. 38, 45, and 95-96 (1951) : 

Testimony of P. J. Federico, Examiner in Chief, United States Patent Office at 38: 


Sections 116 and 118 introduce a new thing in our law. Our statute is very 
strict in requiring that only the inventor may apply for a patent. These two 
sections provide for certain types of situations ‘where it may be impossible for 
the inventor to apply, or in the case of a joint invention one of the joint in- 
ventors has been inadvertently included or excluded ; the sections provide all of 
the safeguards necessary for the inventor. 











422 THE GEORGE WASHINGTON LAW REVIEW 


without losing their original filing date,** it is not likely that this practice 
will continue. With the progressive clarification of Office policy with 
respect to the Rule will probably come less leniency in permitting ap- 
plicants to correct such defects. 


Rule 47 requires an applicant filing under the Rule to make allegations 
as to the existence of several requisite elements. Whether a “showing” 
will be satisfactory to the Commissioner will depend upon (1) a proper 
construction of the terms in the Rule which define these elements, and 
(2) proof of the existence of each element. While a judicial construc- 
tion of the Rule would be most helpful, unfortunately none exists.’* 


In the absence of a legislatively or judicially determined standard to 


p. 45: Report of the Laws and Rules Committee of the American Patent Law Associa- 
tion on H.R. 3760, Eighty-second Congress; presented by Paul A. Rose, Chairman of 
the Laws and Rules Committee of the ‘American Patent Law Association : 


Section 116 liberalizes the treatment of applications of joint inventors by 
permitting the addition as well as the deletion of a nonjoined or misjoined in- 
ventor and represents a realistic treatment of the many problems arising in the 
handling of joint inventions. 

Section 118 is a new provision providing for the filing by a person in interest 
when the inventor cannot be found or will not or cannot sign the application and 
the filing of an application is necessary to prevent loss of rights, such as the 
running of a public use or the like. The rights of the inventor are safeguarded 
by providing that the patent will issue to him so that the section will not invite 
indiscriminate filing by others than the inventor and the Commissioner of 
Patents will not be required to decide any questions as to the title or rights of 
an alleged assignee or other person in interest. 


pp. 95-96: Testimony of T. Haywood Brown, Chief, Patent Litigation Unit, Claims 
Division, Department of Justice: 


Section 118 of the present bill introduces a new concept heretofore unknown 
to the United States Patent Law. This section permits an assignee or a person 
to whom the inventor has agreed to assign an invention in writing to apply for 
a patent whenever the inventor cannot be found or refuses to execute an appli- 
cation. The Patent to be applied for under this section will issue to and in the 
name of the inventor unless a court of competent jurisdiction orders a transfer 
thereof to the party to whom the inventor has agreed to assign the invention. 
This new section is believed to be highly desirable in that it would permit em- 
ployers, including the Federal Government, to file applications for patent on 
inventions made by employees who are unavailable when an application is 
ready to be filed. This is not uncommon in these troublous days when many 
military and other personnel are beyond the seas when needed for the execu- 
tion of a patent application. The section does not change any substantive 
rights. It merely permits the timely filing of an application by the party who 
thinks he has an interest therein without in any way affecting the investors’ 
rights. 


15 Papers filed April 1, 1954 and Letter dated April 13, 1954 in file of Patent No. 
Re. 24,267; Papers filed October 21, 1955 and Letter dated November 1, 1955 in file 
of Patent No. 2,781,552; Papers filed February 2, 1953 and Paper No. 1% in file of 
Patent No. 2,785,559. 


16 In Turchan v. Bailey Meter Co., 19 F.R.D. 201 (D.C. Del. 1956), the court em- 
ployed 35 U.S.C. $116 cé Rule 47 (a) to determine that “a co-tenant of a patent 
application may perfect the right to such patent [via a 35 U.S.C, § 146 proceeding ] 
as against a recalcitrant co-tenant who wrongfully maintains an adverse position.” 
No interpretative analysis of the Statute or Rule themselves was made however. 
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which the Office may be required to adhere, applicants must comply 
with the Office interpretation of the Rule. The Office attitude is par- 
tially manifested in several published decisions of the Commissioner of 
Patents and his assistants.17 Further indications of the attitude may be 
derived from an examination of the file wrappers of applications which 
were filed under the provisions of either Rule 47(a)1* or Rule 47(b)'® 
and ultimately issued in patents. Applications filed: under this Rule 
which failed to mature into patents are, of course, not subject to such 
inspection. 

The following analysis of past instances of prosecution under Rule 47, 
as revealed by the available decisions of the Commissioner and available 
file wrappers, is presented with the hope that it will reflect the current 
Patent Office attitude with regard to this Rule. It should be borne in 
mind, however, that the scope of the analysis is necessarily limited largely 
to examples of successful prosecution under the Rule. 

The questions with which this analysis will be principally concerned 
are: 

A. What constitutes a refusal to execute an application sought to be 

filed under Rule 47(a) or Rule 47(b)? 


. What is the meaning of the clause “cannot be found or reached 
after diligent effort”, which occurs in Rule 47(a) and Rule 47(b)? 
What will satisfy the proprietary interest requirement of Rule 
47(b)? 

What constitutes proof of the pertinent facts required by Rule 

47(a) and Rule 47(b)? 

What constitutes a showing that such action [filing an application 

on behalf of the inventor by one showing a sufficient proprietary 

interest] is necessary to preserve the rights of the parties or to 

prevent irreparable damage as required in Rule 47(b)? 

F. What is the current Patent Office construction of the clause “a 
patent may be granted to the inventor,” which occurs in Rule 
47(b) and the clause “a patent may be granted to the inventor 
making the application, . . . subject to the same rights which the 
omitted inventor would have had if be had been joined,” which 
occurs in Rule 47(a)? 

In addition, an effort will be made to call attention to format and 


w 


moo A 


17 In re Application of Hough, 703 O.G. 200 (1955); In re Application Papers 
4 S13 cigs). 10, 1954, 703 O.G. 434 (1955) ; In re Application Papers of Gray, 723 
1 
18 Files of Patents numbered: Re. 24,267; Re. 24,279 ; 2,706,296 ; be 778 ; 2,739,324; 
2,748,156; 2,755,169; 2,758,078; 2,764,556; 2,772, 117; 2,772,829 ; 2785, 559. 
19 Files of Patents numbered: Re. 23,961; Re. 24,054; Re. 24,276; 2,724,709; 
2,729,118; 2,749,065; 2,757,881; 2,781,552; 2,785,251. 
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procedural problems which appear to cause recurring difficulty in filing 
under Rule 47. 


II. Current PATENT OFFICE CONSTRUCTION OF RULE 47 


A. What constitutes a “refusal” to execute an application sought to be 
filed under Rule 47(a) or Rule 47(b)?° 


Neither Rule 47(a) nor Rule 47(b) indicate what constitutes the 
requisite nature of a “refusal” by an inventor?! to execute an application. 
Each of these rules incorporates only the language found in its under- 
lying statutory section, and this language merely sets forth the refusal 
as a basis for Rule 47 filing. 

Refusals have proven to be satisfactory which were specific, i.e. a 
negative response to a direct request to join? in or execute a proffered 
application, as have refusals which were general, i.e. an unwillingness to 
even receive or consider any papers.** 

Particular emphasis has, however, been placed by the Office on the 
necessity of the refusal being responsive to a request to join in or ex- 
ecute a proffered application when other than a general type of refusal 
is alleged. This emphasis, set forth in a 1956 decision rendered by the 
First Assistant Commissioner, seems warranted. As pointed out in the 
decision, without a proffer it would be impossible for the inventor to 
know the nature of the invention attributed to him and consequently 
impossible for the Office to be sure that the inventor refused to execute 
the same application for which Rule 47 filing was sought. 

Whether a general or specific refusal is alleged by a Rule 47 applicant, 
this same decision”® implies that the Patent Office will accept an applica- 
tion only when the refusal is unequivocal. It was not specifically ruled 
in this decision that the refusal must be unequivocal. It was stated, 
however, that certain evidence attesting to a proffer and refusal was 
required to “make the refusal unequivocal.” 


20 A separate treatment of the refusals delineated in Rule 47(a) and Rule 47(b) has 
not been attempted in view of the lack of any basis for distinguishing the significance 
of the refusal provisos contained in 35 U.S.C. § 116 and 35 U.S.C. $118. Footnotes 
18 and 19 reveal which section of Rule 47 is germane to each example of prosecution 
discussed in this paper. 

21 Hereinafter an inventor unwilling to join in or execute an application will be re- 
ferred to as a “refuser.” 

22 Papers filed October 22, 1954 in file of Patent No. 2,726,778. 


23 Papers filed August 2, 1954 in file of Patent No. Re. 23,961; Papers filed April 
25, 1955 in file of Patent No. 2,729,118. 

24 Papers filed February 15, 1954 in file of Patent No. Re. 24,054; Papers filed 
October 21, 1955 in file of Patent No. 2,781,552. 

25 In re Application Papers of Gray, 723 O.G. 213 (1956). 

26 Ibid. 
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Although an unequivocal refusal by an inventor to join in or execute 
a patent application undeniably complies with the requirements of Rule 
47(a) and Rule 47(b) respectively, it would seem extreme for the Office 
to demand a refusal of this type. As will be shown hereafter,?" it is 
the usual Office procedure to issue Rule 47 patents to inventors and not 
to assignees. This being so, it is not easy to perceive how the interests 
of an inventor would be affected to a greater extent when his refusal to 
execute constitutes merely prolonged and unwarranted procrastination 
than when his refusal is unequivocal. From the standpoint of the Rule 
47 applicant, however, a Patent Office insistence that the “refusal” must 
be unequivocal would bar filing where an inventor professing coopera- 
tion was actually stalling until a statutory bar?’ elapsed. This would not 
seem to be the result intended by Congress if it enacted 35 U.S.C. § 116 
and 35 U.S.C. § 118 as legislation designed to prevent hardship” resulting 
to willing joint inventors or assignees. 

All the refusals set forth in the file wrappers of the Rule 47 patents 
examined could be characterized as being responsive to requests to join 
in or execute specific applications. The aforementioned decision® of 
the First Assistant Commissioner suggests, however, that this characteris- 
tic may not be required if there is a general refusal on the part of an 
inventor to negotiate with an applicant. In all probability, this sugges- 
tion does not represent the present attitude of the Office. After pointing 
out the necessity of showing a proffer where a refusal to execute a 
specific application is alleged, it is unlikely that the First Assistant Com- 
missioner intended that an attitude of general unwillingness on the part 
of an inventor to engage in any negotiations whatsoever would in itself 
satisfy the “refusal” requirement. 

No particular form of expression of a refusal has thus far been con- 
sidered by the Patent Office to be mandatory. Applications have been 
accepted where the refusal was alleged to have been written! where 
the refusal was purported to have been made orally,5* and where the re- 
fusal was implied from the conduct* of the inventor. 

The Patent Office has also evidenced no concern with the explanations 
offered by Rule 47 applicants** as to why refusers would not join in or 


27 See text section F., infra. 

28 35 U.S.C. § 102 (1952). 

29 See note 13, supra, and accompanying text. 
80 See note 25, supra. 


81 Papers filed February 15, 1954 in file of Patent No. Re. 24,054; Papers filed 
November 19, 1953 in file of Patent No. 2,764,556. 


82 Papers filed August 2, 1954 in file of Patent No. Re. 23,961; Papers filed March 
7, 1956 in file of Patent No. Re. 24,279. 


83 See note 68, infra, and accompanying text. - 
84 The term “applicants” as hereinafter used, embraces all individuals, whether joint 
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execute applications on their respective inventions. At least one ap- 
plication was accepted which tended to discredit the applicants as it 
acknowledged that the inventor refused to join therein because he be- 
lieved that it contained unpatentable subject matter and that the appli- 
cants were not, in fact, joint inventors.** One explanation offered by 
joint inventor applicants reflected adversely neither on them nor on the 
refuser as it involved dissatisfaction on the part of the refuser with the 
treatment accorded him by his assignee.** Applicants most commonly, 
as might be expected, attempt to discredit the refuser. This has often 
been done by applicants alleging that the refusers have imposed unrea- 
sonable compensatory demands as conditions precedent to their joining 
in or executing patent applications.*? 

The file wrappers examined reveal only one instance** in which the 
Office felt that the time of the alleged refusal was critical. Among other 
reasons, this application, submitted under Rule 47(b), was denied a 
filing date for the failure of the applicant to show that the inventor had 
refused to execute the application at or near the date of depositing the 
papers in the Patent Office. 

Nowhere in Rule 47 does there appear a requirement or inference that 
a refuser must have refused at or near the date of deposit of an applica- 
tion. Neither is such a requirement inferable from the language of 35 
US.C. § 116 or 35 U.S.C. § 118. A policy justification for this require- 
ment is likewise difficult to visualize considering that, as noted earlier,®® 
Rule 47 patents normally issue to refusers and not to those who filed on 
their behalf. A patent resulting from a Rule 47 application which had 
been accepted by the Office on the strength of a refusal made at a date 
remote from the date of deposit of the application would issue to the 
refuser just as would a patent which had been applied for by the refuser 
himself. As a refuser’s interests would be unaffected by a repudiation 
of a once manifested refusal, the failure of the Office to recognize a 
refusal occurring remote from the date of deposit seems unjustifiable. 

After accepting applications under Rule 47, the Office instructs ap- 
plicants to continue to attempt to secure execution by the refusers.*® 


inventors or those claiming a proprietary interest who execute and file applications 
under Rule 47. It is exclusive of the inventors upon whose behalf the applications 
are filed. 


85 Papers numbered 5 and 25 in file of Patent No. 2,726,778. 

36 Paper No. 9 in file of Patent No. 2,739,324. 

87 Papers filed May 26, 1953 in file of Patent No. 2,706,296; Paper No. 2 in file of 
Patent No. 2,729,118; Papers filed December 6, 1954 in file of Patent No. 2,758,078. 

38 Letter dated September 2, 1955 in file of Patent No. Re. 24,276. 

89 See note 27, supra, and accompanying text. 

40 Letter dated May 5, 1954 in file of Patent No. Re. 24,267; Letter dated May 17, 
1954 in file of Patent No. 2,724,709; Letter dated 31 May, 1955 in file of Patent No. 
2,739,324; Letter dated 7 July, 1953 in file of Patent No. 2,785,251. 
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In one instance, after accepting an application, the Law Examiner was 
informed that the refuser had died shortly prior to the time of filing. 
The Examiner did not object to continuing prosecution of this applica- 
tion, but did insist that attempts be made to secure execution by the legal 
representative of the refuser.*! Similarly, where an application had been 
accepted, because of the applicant’s inability to reach a legally incom- 
petent inventor, the Law Examiner withheld the issuance of a patent 
until such time as the applicant inventors showed either an unsuccessful 
diligent effort to reach the inventor during the prosecution of the ap- 
plication or that a legal representative of the inventor had refused to 
execute the application. 

These two prosecution histories are significant in several respects. 
A “refusal” initially made by an inventor while alive was continued in 
force by his legal representative after he had died so as to warrant the 
issuance of a patent under the Rule. It was also possible for a Rule 47 
application which had been accepted because an incompetent inventor 
could not be reached to have issued under Rule 47 on the strength of a 
refusal made by his legal representative should that inventor have be- 
come reachable. It is not unlikely then that a refusal made by a legal 
representative of a deceased or incompetent inventor who in fact had 
not refused to execute while living or competent might warrant the ac- 
ceptance of an application. Difficulty could be encountered in utilizi 
such a representative refusal, as both 35 U.S.C. § 116 and 35 U.S.C. § 118 
clearly predicate the possibility of filing on a refusal by the inventor 
himself. Section 117 of Title 35 provides, however, that legal repre- 
sentatives of deceased inventors and those under legal incapacity may 
make application for patent.** Conversely, it does not seem unreason- 
able to suppose that a refusal to execute an application by such a rep- 
resentative would also constitute a refusal which would satisfy either 
Rule 47(a) or Rule 47(b). 

The aforementioned Office insistence that attempts to secure execution 
by the legal representative of a deceased refuser were to be made before 
issuance of a patent from a previously accepted Rule 47 application 
would be permitted indicates that execution by a legal representative of 
a refuser who has died or become incapacitated before Rule 47 filing has 
been attempted might under certain conditions be demanded before a 
filing date would be granted. This would be particularly likely to occur 


41 Letters dated January 25, 1954 and May 31, 1955 in file of Patent No. 2,739,324. 
42 Letter dated July 20, 1956 in file of Patent No. Re. 24,267. 
43 35 U.S.C. $117 (1952): 


Legal representatives of deceased inventors and of those under legal incapacity 
may make application for patent upon compliance with the requirements and on 
the same terms and conditions applicable to the inventor. 
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if the refuser died at a date remote from the desired date of filing. Such 
a demand would not completely vitiate the Rule 47 utility of a refusal 
of a deceased refuser but would impose the burden on the applicant of 
exerting an effort to negotiate execution with the refuser’s legal repre- 
sentative. The propriety of such a demand, however, would be subject 
to the criticism applied earlier** to the Office policy of requiring that a 
Rule 47 refusal must be made at or near the date of deposit of an ap- 
plication. 

In the event that timely filing was required and the legal representative 
of a deceased refuser should not be available, or that the death of a 
refuser nearly coincided with a Rule 47 application deposit date, the 
application would in all probability be accepted. This probability is 
implied, certainly, from the failure of the Office, after learning that the 
aforementioned refuser had died shortly prior to the filing of an applica- 
tion on his behalf, to voice any objection to continuing the prosecution 
of the application. 


B. What is the meaning of the clause “cannot be found or reached 
after diligent effort” which occurs in Rule 47(a) and Rule 47(b)? 


Generally, the Patent Office has not challenged an applicant’s conclu- 
sion that an inventor could not be found or reached, provided that a 
valid effort to find him has been made.** The effort to locate the in- 
ventor must, however, be more than token in nature. For example, a 
Rule 47(a) application was refused where the applicant predicated failure 
to locate the inventor solely on the failure of the inventor to reply to a 
single request to join in an application sent him by mail.*7 

The effort must also not cease merely because an application has been 
filed. After accepting an application filed under Rule 47, the Patent 
Office invariably notifies the applicant that continuing diligent efforts 
should be made during the prosecution of the application to ascertain 
the whereabouts of the missing inventor.*® Where an application failed 
to show any known address for the missing inventor, the Patent Office 
withheld the issuance of a patent until such time as the applicant supplied 
detailed proof of such a continuing effort.*® 


44 See note 38, supra, and accompanying text. 
45 Letters dated May 31, 1955 and June 29, 1955 in file of Patent No. 2,739,324. 


46 Letter dated January 20, 1954 in file of Patent No. 2,749,065; Paper No. 2 and 
Letter dated May 13, 1955 in file of Patent No. 2,772,829. 


47 Paper No. 114 in file of Patent No. 2,785,559. 


48 Letter dated May 5, 1954 in file of Patent No. Re. 24,267; Letter dated April 7, 
1953 ty Patent No. 2,748,156; Letter dated January 27, 1954 in file of Patent 
No. 2,749,065. 


49 Letter dated April 27, 1956 in file of Patent No. Re. 24,267. 
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On the other hand, it is not necessary that the whereabouts of an in- 
ventor be unknown in order to establish that he cannot be reached. In 
one instance, a joint inventor was considered “unreachable” when he 
was shown to be physically incapacitated in a hospital at the time the 
application was executed by the other joint inventors. 

Mental incapacity, though, unlike physical incapacity, in all probability 
will not be considered equivalent to unreachability. As noted earlier,® 
the Office required an applicant who had filed an application on behalf 
of an unreachable incompetent inventor to make a diligent effort to 
secure execution by the incompetent inventor’s legal representative in 
the event that the inventor should become reachable. This action im- 
plies that incompetence per se will not be construed as unreachability for 
either the purpose of Rule 47 filing or for the purpose of issuance of a 
patent. The Office significantly required in this situation, however, only 
a diligent effort to secure execution by the incompetent inventor’s legal 
representative, thereby suggesting that if the effort was unsuccessful 
filing would still be permitted. 

The Office has been consistently reluctant to accept Rule 47 applica- 
tions merely because an inventor was deceased at the time of filing and 
no representative had been legally appointed for him. This reluctance 
is reflected by the acceptance of one such application contingent upon 
subsequent ratification by the deceased inventor’s legally appointed rep- 
resentative.*? In submitting this application, however, the applicant 
averred that proceedings would promptly be instituted to secure the ap- 
pointment of an administrator for the deceased inventor. Within a few 
months of the acceptance of that application, an Assistant Commissioner 
ruled that certain application papers were properly refused acceptance 
under Rule 47 in an analogous case.®* This decision held that the clause 
“cannot be found or reached after diligent effort” was not intended to 
establish Rule 47 as an alternative to the usual procedure under Rule 42. 

This decision, considered at face value, is not immune to criticism. 
Admittedly, if he exists, a legal representative of a deceased inventor 
may file an application under Rule 42. However, if he does not exist, 
or does not make known his whereabouts, that Rule cannot be used. 
Under the latter circumstances, if timely filing is necessary, as to avoid 
a statutory bar under 35 U.S.C. § 102(a), this decision of the Assistant 
Commissioner effectively bars any method of filing an application. It 
may well be that the Commissioner recognized this situation and only 


SA rn ad ce aC DDE IN ITS, URIS oP GAA NG a 
50 Papers numbered 2 and 5 and Letter dated March 19, 1954 in file of Patent No. 
2,772,117. 
51 See note 42, supra, and accompanying text. 
52 Papers numbered 2 and 3 in file of Patent No. 2,757,881. 
53 In re Application Papers filed September 10, 1954, 703 O.G. 434 (1955). 
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intended that Rule 47 would not be available until a valid effort had 
first been made to comply with Rule 42. Even this construction is sub- 
ject to some criticism. A Rule 47 application could be filed without ex- 
ecution by an inventor’s legal representative if the inventor should be 
unreachable or unfindable at the time of his death and the fact of his 
death not known. Why then should filing be refused until compliance 
with Rule 42 is attempted merely because the fact of his death should 
be known? 

It is to be observed, however, that the aforementioned decision does 
not eliminate the possibility that applications would be acceptable under 
Rule 47 where deceased inventors have refused to execute applications 
prior to their death. 


C. What will satisfy the “proprietary interest” requirement of Rule 
41(b)? 


Neither 35 U.S.C. § 118 nor Rule 47(b) are particularly enlightening 
concerning the nature of a proprietary interest which will render a 
claimant eligible to file. They both provide, however, that a person 
specifically designated by an inventor as the actual or intended assignee 
of an invention has the requisite proprietary interest. Applicants have 
consequently been found eligible for Rule 47(b) filing where inventors 
have executed conventional employees’ agreements to assign inventions 
to them. Applicants for reissue patents, who were assignees of the 
original patents but not of the reissue applications, have also been con- 
sidered to qualify as having a proprietary interest.** It may be assumed 
that a similar situation exists with respect to divisional applications, al- 
though no example was noted. 

The adequacy of purported proprietary interests arising out of less 
than full ownership of applications has not as yet been manifested by the 
Office. Both the Statute and the Rule merely specify that in order for an 
application to be acceptable, the proprietary interest of the applicant 
must be “sufficient.” It is clear, then, that the Office could not rely on 
the language of the Statute to argue that the acceptance of Rule 47(b) 
applications is conditional on showing full ownership of applications. 
As a practical matter, however, it may become necessary for the Office 
to adopt this position. By allowing those with fractional interests to 
file, the possibility exists that multiple adverse claimants of a “proprie- 
tary” interest might file separate applications. Virtually the only way 


54 See note 41, supra, and accompanying text. 


55 Papers filed April 29, 1954 in file of Patent No. 2,724,709; Papers filed April 25, 
1955 in file of Patent No. 2,729,118. 


56 Papers filed February 15, 1954 in file of Patent No. Re. 24,054; Papers filed 
August 16, 1955 in file of Patent No. Re. 24,276. 
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in which the Office could avoid adjudicating the rights between such 
claimants would be to accept a Rule 47(b) application only when the 
applicants, either singly or collectively, own the entire interest therein. 

Among the earlier cases of Rule 47 prosecution, instances were noted 
where applicants having, at best, an indefinite interest in applications 
were allowed to file. An assignee of an invention described in an 
abandoned application successfully filed a new application on that in- 
vention.’ In addition, a continuation-in-part application was filed by 
the designated assignee of the parent application.*® Neither of these two 
applicants had an interest such that the resulting patents could have is- 
sued to him as assignee, even under non Rule 47 prosecution practice. 
They admittedly may have had some interest in their applications, but 
the interests were not identified as required by Rule 331(b);™ hence the 
assignments were not recordable, and the patents not issuable to them. 

These two cases clearly are not an indication of the current Office 
policy. In 1956 the Commissioner ruled that an assignment of a parent 
application and reissues, divisions or continuations thereof would not be 
interpreted as establishing an applicant’s ownership of a continuation-in- 
part application filed under Rule 47(b).* 

This position has considerable merit. Section 118 of Title 35, under- 
lying Rule 47(b), mentions a proprietary interest and not a potential 
proprietary interest. This section further requires that an applicant must 
show that filing is necessary to preserve rights or prevent irreparable 
damage. To allow Rule 47(b) filing supported only by a potential pro- 
prietary interest would serve the interests of those unable to positively 
establish either vested rights or damage which would result from non 
filing and hence would constitute an administrative enlargement of the 
literal scope of the Statute. By demanding that an applicant has a 
vested interest in the invention described in his application, the Office 
is limiting prosecution to those who obviously qualify under the Statute 
and stand to be damaged by the failure of a patent to issue. 


57 It should be noted that the applicant alleged (Papers filed December 30, 1953 in 
file of Patent No. 2,749,065) full ownership of this application. As the Office was not 
required to refute this contention, the disparity between the actual and alleged interest 
was never formally resolved. 

58 Paper No. 2 in file of Patent No. 2,757,881. 

59 Rues or Practice, Rule 331 (b) : 

No instrument will be recorded which . . . does not identify the patent or ap- 
plication to which it relates, except as ordered by the Commissioner. 


60 Rutes or Practice, Rule 334: 


... if it is desired that the patent so issue [to the assignee] the assignment 
... must first have been recorded .. . 


61 Jn re Application Papers of Gray, 723 O.G. 213 (1956). 
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D. What constitutes “proof of the pertinent facts” required by Rule 
47(a) and Rule 47(b)? 

Both subsection (a) and subsection (b) of Rule 47 require that an ac- 
ceptable application must be “accompanied by proof of the pertinent 
facts.” This clause immediately raises two questions: (a) what is re- 
quired in the way of evidence, and (b) what consequences may be ex- 
pected when an applicant’s showing is contested by the inventor. 

The first question may best be answered by a consideration of success- 
ful methods employed in proving (1) an alleged refusal® by an inventor 
to execute or join in an application, (2) an unsuccessful diligent effort to 
locate an inventor, and (3) the existence of a proprietary interest vested 
in the applicant. 

As noted earlier,** a Rule 47 applicant may submit either evidence of a 
general refusal by a refuser to receive or consider papers offered him, 
or evidence of a specific refusal including both evidence of a proffer 
of the application papers to a refuser and evidence of his refusal to sign 
them. The following discussion will, however, make no differentiation 
between proof of general and proof of specific refusals. 

To prove to the satisfaction of the Office that inventors have refused 
to apply for patents on their respective inventions, Rule 47 applicants 
must set forth in detail the circumstances of the refusals. 


Considerable variance has existed in the nature of the evidenciary sup- 
port for applicants’ allegations which has been considered adequate by 
the Office. One applicant submitted a photocopy of a written statement 
made by a refuser, indicating his unwillingness to execute application 
papers. Another submitted a notarized affidavit merely attesting to the 
existence of such a written refusal.* Others have supplied notarized 
affidavits attesting to only verbal refusals to execute applications. 


62 The First Assistant Commissioner, as noted in the text accompanying footnote 25, 
has emphasized the necessity of submitting evidence of a proffer of an application in 
conjunction with evidence of a refusal to execute a specific application. No Rule 47 
patent, however, which issued subsequent to the date of the decision of the First As- 
sistant Commissioner wherein the emphasis was manifested, matured from an ap- 
plication accepted on the strength of a refusal to execute a specific application. For 
that matter, the applicant, to which the First Assistant Commissioner’s decision was 
directed, ultimately submitted evidence of a general, rather than specific refusal. 
There being no basis then, to evaluate the evidence contemplated by the First As- 
sistant Commissioner which is required to establish a proffer, no discussion of this 
evidenciary phase of Rule 47 is presented in the text. It should be noted, however, that 
prior to the aforementioned decision, evidence of proffers of applications comprising 
affidavits of proffers describing the details thereof proved satisfactory. See Paper 
No. 5 in file of Patent No. 2,726,778 and Paper No. 2 in file of Patent No. 2,729,118. 

63 See notes 22 through 24, supra, and accompanying text. 

64 Paper No. 4 in file of Patent No. 2,726,778. 

$5 Papers filed February 15, 1954 in file of Patent No. Re. 24,054. 

66 Papers filed November 19, 1953 in file of Patent No. 2,764,556; Paper No. 2 in 
file of Patent No. 2,729,118. 

67 Papers filed August 2, 1954 in file of Patent No. Re. 23,961; Paper No. 5 in file 
of Patent No. 2,726,778. 
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Evidence as to the conduct or acts of an inventor may also be em- 
ployed to establish his refusal to execute an application. One applica- 
tion was accepted where the attorney supplied a sworn affidavit stating 
that the application was sent to the inventor for the specific purpose of 
execution and returned unexecuted.® The affidavit also indicated that 
the parcel containing the papers had been opened, apparently by the 
refuser. 


Although affidavits may be effectively employed to prove a refusal, 
such affidavits must be notarized. One application was objected to where 
only one of several mutually corroborating documents was unnotarized.® 


To establish an unsuccessful diligent effort to locate a missing inventor, 
affidavits setting forth in detail the exact action taken are required. The 
failure to specify when or where the efforts to locate a missing joint in- 
ventor were made,” or the failure to recite the facts leading to the con- 
clusion that the whereabouts of an inventor were unknown,” have fur- 
nished grounds for the refusal of applications. 


Rule 47(b) and 35 U.S.C. § 118 specify that a “proprietary interest” 
may be established by producing a written assignment or agreement to 
assign. There are several ways in which applicants have successfully 
proven the existence of such instruments. Copies have been submitted,” 
an order for an Office title search has been supplied with an application,” 
mere reference has been made to the existence of an assignment recorded 
in the Patent Office,”* and the attention of the Patent Office has been 
drawn to the fact that an applicant was the assignee designated on the 
face of the patent for which reissuance was sought.”* However, unveri- 
fied copies of these instruments are subject to objection by the Patent 
Office. It was not until one applicant, who had submitted an unverified 
copy of an assignment agreement, pointed out that the agreement was 
also recorded that the Law Examiner withdrew his objections to the in- 
strument.”¢ 


Although there is no indication that unwritten assignment agreements 
may not be utilized, the Commissioner has announced that affidavits at- 


68 Papers filed April 29, 1954 in file of Patent No. 2,724,709. 


69 Papers filed February 15, 1954 and Letter dated March 2, 1954 in file of Patent 
No. Re. 24,054. 


70 Letter dated September 8, 1954 in file of Patent No. 2,755,169. 
71 Letter dated January 14, 1954 in file of Patent No. 2,749,065. 


72 Papers filed April 29, 1954 in file of Patent No. 2,724,709; Paper No. 2 in file of 
Patent No. 2,729,118. 


78 Papers filed February 15, 1954 in file of Patent No. Re. 24,054. 
74 Papers filed December 30, 1953 in file of Patent No. 2,749,065. 
7 Papers filed August 16, 1955 in file of Patent No. Re. 24,276. 


76 Letters dated November 1, 1955 and January 6, 1956 and Papers filed November 
15, 1955 in file of Patent No. 2,781,552. 
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testing merely to the existence of a “generally understood” employee 
agreement to assign are inadequate proof of ownership.” In addition to 
the existence of such an agreement, the applicant must also prove the 
existence of circumstances which would justify the conclusion that the 
inventor was aware that he was obligated to assign his inventions to the 
applicant.”® 

A “sufficient proprietary interest” may also be proven circumstantially. 
Such an interest was successfully established by one applicant by sub- 
mitting, with his application, a photocopy of the inventor’s workbook.” 
The workbook clearly disclosed that the invention in its entirety had been 
made during the course of employment of the inventor for the applicant. 

No success has resulted to date from inventors’ efforts to prevent the 
issuance of patents by refuting applicants’ “showings.” One refuser, 
attacking the proprietary interest which had been asserted by his em- 
ployer, did not deny that he had agreed to assign his invention, but al- 
leged that the assignment had terminated because of failure of considera- 
tion on the part of the employer.*° The Law Examiner ignored the in- 
ventor’s allegations and advised the inventor that the application had been 
found to be acceptable under Rule 47(b), the alleged failure of consid- 
eration raised no question which could be determined by the Patent 
Office, and the issuance of the patent would not, therefore, be obstructed. 

Attacks by inventors on the patentability of inventions have fared 
little better. After being advised that an application in which he had 
refused to join was in condition for allowance, one joint inventor pro- 
tested the issuance of the patent, alleging that the matter disclosed in the 
application was unpatentable.** His reasons included lack of invention, 
a public use and sale of the invention more than one year prior to the 
application, a publication of the invention more than one year prior to 
the invention, and abandonment of the invention. This inventor also 
alleged that the applicants as well as himself, neither singly nor jointly, 
were the inventors of the invention in question. The inventor supported 
his allegation with sworn affidavits and requested that proceedings be in- 
stituted to determine the accuracy of his charges. This request was de- 
nied by the Law Examiner who stated that there was no statutory pro- 
vision for such inter partes proceedings. The inventor was notified, how- 
ever, that while the allegation of non-inventorship furnished no basis 
for Patent Office action, the allegations as to non-patentability of the 


invention could be properly considered by the examiner and made the 


77 In re Application Papers of Gray. 723 O.G. 213 (1956). 

78 Ibid. 

79 Papers filed June 16, 1953 in file of Patent No. 2,785,251. 

80 Letters dated July 26, 1955 and August 5, 1955 in file of Patent No. 2,724,709. 
81 Paper No. 25 in file of Patent No. 2,726,778. 
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basis for official action to the extent that they were supported by evi- 
dence. Insofar as the allegations of prior public use and sale were con- 
cerned, the Law Examiner pointed out that a Rule 292 petition was the 
appropriate remedy. 

The inventor then petitioned the Commissioner to exercise his super- 
visory authority to prevent the issuance of an invalid patent, contending 
that an inter partes proceeding is made necessary by Section 118 of the 
1952 Patent Statute and that should the Patent Office deny such pro- 
ceedings, careful ex parte consideration should be given to his allegations. 
The Commissioner also rejected this position as follows: 


. + (1) neither the rules nor the statutes provide for inter partes 
proceedings in applications of the kind here under consideration. 
Rule 47 and Sections 116 and 118 of Title 35 of the United States 
Code supply a procedure for safeguarding the rights of a joint 
inventor or a person with a proprietary interest. Applications 
under Rule 47, however, must await subsequent court action for an 
adjudication of the rights of the parties since the Patent Office is 
not authorized by statute to make this judicial determination . . . 

The record shows no need for the request that the Office give 
careful consideration ex parte to the matters called to its attention 
by the applicant designee Conrad. In the absence of evidence of an 
abuse of discretion it will not be presumed that the Pri Ex- 
aminer in charge of the application has failed to consider all evi- 
dence presented which is competent under Patent Office prac- 
tice... 


This decision prescribes a sound procedure for the prosecution of 
Rule 47 applications. Allegations of a refuser which are designed to 
prevent the issuance of a Rule 47 patent are brought to the attention of 
the Primary Examiner. Should it be established that he has abused his 
discretion in determining the merits of these allegations, the Office is 
obliged to give careful consideration ex parte to them. To go further 
and attempt inter partes proceedings of the type requested by the above 
noted refuser between the Rule 47 applicant and the refuser would, as 
the Commissioner observes, enmesh the Office in a proceeding which it 
is neither authorized nor equipped to conduct. Certainly Congress could 
not have intended that a qualified Rule 47 applicant, whom it intended 
to assist, should be subject to forfeiting his application through such an 
unauthorized, officiously contrived, judicial process. However, where 
an omitted joint inventor purports to be a sole inventor, relief might be 
obtainable through conventional interference proceedings. By filing an 


82 Rutes oF Practice, Rule 292. 
83 In re Application of Hough, 703 O.G. 200 (1955). 
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application in essence duplicating that filed by the applicants, an op- 
portunity would be afforded to perfect his claim to inventorship. 


E. What constitutes a showing that such action [filing an application 
on behalf of the inventor by one showing a sufficient proprietary 
interest] is necessary to preserve the rights of the parties or to 
prevent irreparable damage as required in Rule 47(b)? 


The requirement for a showing that filing a Rule 47(b) application 
is necessary to preserve the rights of the parties or to prevent irreparable 
damage is not phrased with exactitude. It is not surprising, therefore, 
that there are wide variations in the nature of showings which have 
entitled applicants to file under the Rule. 

Merely showing that an applicant is the assignee of the invention dis- 
closed in his application has satisfied the Patent Office.** In addition, 
some applicants have merely averred the conclusion that filing was neces- 
sary to prevent irreparable damage resulting to them.®* Others have cer- 
tified that considerable expenditures had been incurred by them in fi- 
nancing the invention, and that it would work a hardship on them as 
owners of the invention if their investment could not be protected by 
filing.** 

The necessity of timely filing to avoid a statutory public use bar*? 
has also been urged.** One applicant even went so far as to combine all 
of the aforementioned basis for inferring that irreparable damage would 
result from not filing.® 

It may be that in attempting to provide relief over such a wide range 
of showings, the Office has strayed beyond the legislatively designed 
scope of section 118 of Title 35. Testimony® given in hearings on the 
1952 Patent Bill expressed the thought that 35 U.S.C. § 118 was intended 
to afford relief where a person having a proprietary interest in an inven- 
tion stood to lose all hope of securing patent rights therein because of 
the impending expiration of the one year statutory period. No mention 
was made, either in the hearings or in the congressional reports which 
accompanied the Bill, of permitting a person claiming a proprietary in- 

84 Papers filed February 15, 1954 in file of Patent No. Re. 24,054. 

85 Papers filed August 2, 1954 in file of Patent No. Re. 23,961; Papers filed Decem- 
ber 30, 1953 in file of Patent No. 2,749,065; Papers filed October 21, 1955 in file of 
Patent No. 2,781,552; Papers filed June 16, 1953 in file of Patent No. 2,785,251. 

86 Paper No. 2 in file of Patent No. 2,729,118. 

87 35 U.S.C. § 102(b) (1952). 

88 Papers filed April 29, 1954 in file of Patent No. 2,724,709; Paper No. 2 in file of 
Patent No. 2,757,881. 

89 Papers filed April 29, 1954 in file of Patent No. 2,724,709. 


90 See Report of the Laws and Rules Committee of the American Patent Law 
Association, note 14, supra. 
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terest to file while there is still a reasonable chance that the refuser him- 
self might ultimately file before the statutory period expired. The Office 
though has probably followed a wise policy in not requiring prospective 
Rule 47 applicants to withhold filing until such time that, if not done, all 
patent rights would be abandoned. It is difficult to see what could be 
gained by such a requirement except to emphasize the irreparable nature 
of the damage which a Rule 47 applicant must show. There is no as- 
surance, however, that the Office will not adopt this requirement in the 
future. 


F. What is the current Patent Office construction of the clause “a 
patent may be granted to the inventor,” which occurs in Rule 
47(b), and the clause “a patent may be granted to the inventor 


making the application, . . . subject to the same rights which the 
omitted inventor would have had if he had been joined,” which 
occurs in Rule 47(a)? 


An important aspect of Rule 47(b) practice is that a patent maturing 
from an application filed thereunder, is issued to the inventor with com- 
plete disregard of any assignment or assignment agreement.®! The basis 
for this policy is revealed in the Law Examiner’s reply®? to one appli- 
cant’s contention that Rule 47(b) contains no requirement that patents 
must issue to inventors. The applicant had urged that the word “may” 
was employed in the Rule in a sense implying that a grant to the inventor 
was permissive but not mandatory. The Law Examiner responded that 
Rule 47(b) was permissive only in that a patent grant may be made at 
the discretion of the Commissioner, and further that mo grantee other 
than the inventor was specified either in the Statute or the Rule. The ap- 
plicant had further postulated that to permit application on behalf of 
the inventor was not consistent with requiring issuance of the patent to 
the inventor. The Law Examiner replied to this argument that such 
action was consistent with the underlying policy of Rule 47(b), which 
was that of protecting an inventor’s rights while affording a person with 
a prima facie proprietary interest in the inventor’s discovery an op- 
portunity to make timely application in the Patent Office and the courts 
to protect that interest. 

This position was affirmed by a later Commissioner’s decision®* an- 


91 Files of Patents numbered: Re. 24,276; 2,729,118 ; 2,724,709; 2,749,065. 

92 Letter dated October 5, 1955 in file of Patent No. Re. 24,276. 

93 The petitioner asserted that a recorded assignment designated her as the assignee 
of the full interest in her Rule 47(b) application. It should be noted that in fact this 
was not true. The assignment instrument merely designated her as the assignee of 
the invention disclosed in an abandoned application and all improvements thereon, 
The Commissioner did not challenge the accuracy of her assertion, but chose to base 
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swering an applicant’s petition that a Rule 47(b) patent show an as- 
signment. The Commissioner therein stated that patents issuing from 
Rule 47(b) applications must be granted to the inventor. 

Although the Office policy with respect to the issuance of original 
patents only to inventors has been characterized by consistency, a few 
early Rule 47(b) reissue patents filed by the assignees of the original 
patents were issued to the assignees.** The possibility that reissue ap- 
plications were to be considered immune to the aforementioned issue 
requirement was dispelled, however.® More recently, in response to a 
petition that a Rule 47(b) reissued patent®® issue to the applicant who 
was the assignee of the original patent, the First Assistant Commissioner 
completely supported the then long standing Law Examiner’s policy in 
ruling that 35 U.S.C. § 118 required that amy patent granted on an ap- 
plication filed thereunder must issue to the inventor." The applicant 
acknowledged that 35 U.S.C. § 118 required the grant of original patents 
to inventors, but insisted that this provision applied only to original 
patents and therefore could not be construed to require the grant of a 
reissue patent to the inventor where the inventor had assigned the 
original patent. He further pointed out that 35 U.S.C. § 152% specifically 
provides for the grant of a patent to an assignee. 

In answer to this argument the Assistant Commissioner emphasized 
the language in this section of Title 35 “except as otherwise provided in 
this Title” stating that this phrase recognizes inter alia the provisions of 
35 U.S.C. §118. It was also noted that 35 U.S.C. § 251% specifically 
makes the provisions of Title 35 relating to applications for patent ap- 
plicable to applications for reissue of a patent. 


his decision on the contention that all Rule 47(b) patents must issue to the inventor. 
The petitioner’s application in this instance issued as Patent 2,749,065. 

The subject decision adopts dictum to the same effect from an earlier decision, 
In a Application of Hough, 703 O.G. 200 (1955), not directly concerned with the 
problem. 

94 Files of Patents numbered: Re. 23,961; Re. 24,054. 


une dated September 16, 1955 and October 5, 1955 in file of Patent No. Re. 


%6 This application was refused under Rule 172 as the applicant sought to enlarge 
the scope of the claims of the original patent. It should be noted that the application 
and resulting reissue patent contained all the claims present in the original patent. 

97 File of Patent No. Re. 24,276. 

98 35 U.S.C. $152 (1952) : 


Patents may be granted to the assignee of the inventor of record in the Patent 
Office, upon the application made and the specification sworn to by the inventor, 
except as otherwise provided in this title. [emphasis added] 


99 35 U.S.C. § 251 (1952) : 


. . . The provisions of this title relating to applications for patent shall be ap- 
plicable to applications for reissue of a patent, except that application for reissue 
may be made and sworn to by the assignee of the entire interest if the applica- 
tion does not seek to enlarge the scope of the claims of the original patent. 
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The applicant had urged as an equitable argument that the original 
patent was assigned to him and that for him to surrender the original 
patent and have the reissue patent not issue to him would deprive him 
of property. It was ruled, however, that the section 118 requirement 
of issuance to the inventor pretermitted any determination by the Patent 
Office of the ownership of the reissue patent.’ In response to the ap- 
plicant’s petition for reconsideration, the Assistant Commissioner also ob- 
served that a grant to the assignee would dispose of any interest the in- 
ventor might possibly have without affording him the opportunity to 
effectively challenge the assignee’s claim to title. 

The applicant also strongly contended that the decision was contrary 
to Rule 172.1°* The Assistant Commissioner responded to this conten- 
tion that since the Patent Office makes no determination of title with 
regard to an application filed under 35 U.S.C. § 116 or 35 U.S.C. § 118, 
no interest appeared which could provide the basis for a grant to the 
assignee as provided in Rule 172. 

The Office policy of denying issue of Rule 47(b) patents to any but in- 
ventors, when applied to reissue cases, poses a particularly disturbing prob- 
lem. To accept this policy as sound, one must concede that it is proper 
for the Office to require a Rule 47(b) reissue applicant to surrender 
claims in an original patent of which he is prima facie owner, and deny 
him prima facie ownership of those same claims if they should appear 
unchanged in the reissued patent. In fact one must say that there is 
nothing incorrect in depriving him of the status of presumptive owner 
of his patent claims. As objectionable as this deprivation seems to be, 
the Office has little choice but to continue the policy of issuing all Rule 
47(b) patents only to inventors. Section 118 of Title 35 specifies only in- 
ventors as potential grantees. Those who drafted Title 35 mentioned 
safeguarding only inventors.!° No statutory basis is present therefore 
for presuming to issue a Rule 47(b) patent to an assignee. Further, as a re- 
issue applicant must voluntarily surrender his original patent, a Rule 47 (b) 
reissue applicant who is owner of the original patent must voluntarily 
surrender his presumptive ownership of the claims contained therein. 
After voluntarily surrendering presumptive claim ownership, and being 


100 The Assistant Commissioner cited in support of his position the “Commentary 
on the New Patent Act” which appears as an introduction to Title 35 in the United 
States Code Annotated. In this commentary it is announced that “The purpose of this 
section [section 118] is to permit an application to be filed in time to prevent loss of 
rights and not to settle disputes and is restricted in scope. The patent, if granted, is 
granted to the inventor and not to the person who made the application.” 

101 Rutes oF Practice, Rule 172: 


...A reissue will be granted to the original patentee, his legal representatives 
or assigns as the interest may appear. 


102 See notes 9 and 10, supra, and accompanying text. 
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aware that there is no explicit statutory authority by which he may 
compel the grant of the reissue or any portion thereof to him, how is he 
wronged by issuance of the reissue patent in accordance with the pro- 
visions of the very statutory section without which he could not have 
filed? 

In further support of the Office policy, it should be noted that its in- 
terpretation of 35 U.S.C. § 118 with regard to potential grantees reflects 
the tone of the testimony given during the hearings on the Patent Bill.1% 

The general practice with respect to original patent applications filed 
under Rule 47(a) by joint inventors who have assigned their interests in 
their respective inventions, consistent with the practice employed with 
Rule 47(b) applications, has been not to show any purported assignment 
by an omitted inventor.’ 

In certain instances in the past, occurring subsequent to the time when 
the policy of issuing all Rule 47(b) patents only to inventors had crys- 
tallized, the Patent Office deemed it appropriate to issue Rule 47(a) 
patents reflecting assignments by omitted inventors. - Specifically this 
occurred in the case of an application for reissuance of an original patent 
where the omitted inventor had joined in the original application and 
assigned his interest therein’® and in the case of a divisional application 
where the omitted inventor had joined in the parent application and as- 
signed his interest therein.° ‘These two patents, however, issued prior 
to the earlier discussed decision of the First Assistant Commissioner 
wherein it was ruled that no determination of title with regard to an ap- 
plication filed under 35 U.S.C. § 118 or 35 U.S.C. § 116 would be made 
by the Office." The possibility exists, therefore, that the Patent Office 
position with respect to the potential grantees for patents issuing under 
Rule 47(a), as implied by the action taken on these two aforementioned 
patents, may have been altered by that Rule 47(b) decision. 

It will be recalled that the Patent Office has refused to grant Rule 
47(b) original and reissue patents to any persons other than inventors be- 
cause no other grantee is specified in the Rule or 35 U.S.C. § 118.1% 
Unlike Rule 47(b) and 35 U.S.C. § 118, Rule 47(a) and 35 U.S.C. § 116 
do not designate the omitted inventor as grantee; only the applicant in- 
ventor is so nominated, subject to the same rights which the omitted 
inventor would have had if he had been joined. Certainly an omitted 
inventor has the right to be shown as an inventor on the face of the 


103 See note 14, supra. 

104 Files of Patents numbered : 2,726,778 ; 2,739,324. 
105 File of Patent No. Re. 24,279. 

106 File of Patent No. 2,764,556. 

107 See note 97, supra, and accompanying text. 

108 See note 92, supra, and accompanying text. 
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resulting patent. By issuing a patent to an applicant inventor and the 
omitted inventor, the Patent Office fulfills the statutory requirement of 
acknowledging the rights which the omitted inventor would have had 
if he had been joined. To go further and recognize as a grantee the as- 
signee of the omitted inventor constitutes a rejection of the Office theory 
behind the Rule 47(b) requirement that issuance should be restricted to 
the specified grantees. 

With but one exception,‘ which appeared to od an oversight, the 
Office practice has been to show assignments of applicant inventors on 
the face of Rule 47(a) patents.4° Although this practice is also techni- 
cally inconsistent with the aforementioned Rule 47(b) position of the 
Office, it seems to be reasonable in view of the express consent of all 
the affected parties to show these assignments. If this policy continues, 
it would nevertheless seem prudent to affirmatively request publication 
of applicant’s assignments on patents. 


III. Format AND PROCEDURAL PROBLEMS 


In addition to difficulties involving the interpretation of Rule 47 it- 
self, applicants have encountered, with regularity, objections made by the 
Patent Office to the content or format of their oath or petition. The 
existence of this situation is not surprising when one considers that there 
is little or no precedent by which Rule 47 applicants may be guided. 
The fact that no application was noted wherein a filing date was lost as 
a result of such objections tends to diminish the seriousness of the prob- 
lem. This fact does not, however, eliminate the undesirability of the 
consumption of attorneys’ time resulting from efforts to remedy these 
informalities. Neither does it offer any guarantee that filing dates would 
not be denied in the future. 

Rule 65(b)*"! requires that if an application is made as provided in 
Rule 47, the oath shall state the relationship of the affiant to the inventor 
and, upon information and belief, the facts to which the inventor is re- 
quired by Rule 65(a)'!? to make oath. As a practical matter, the Office 
has deviated somewhat from the literal dictates of this Rule. Oaths have 
been accepted which contained averments by applicants as to such of 
these facts as were within their knowledge. No additional statements 


109 File of Patent No. 2,758,078. 
110 Files of Patents numbered : 2,706,296 ; 2,726,778 ; 2,739,324. 
111 Rutes oF Practice, Rule 65(b) : 
If the application is made as provided in Rules 42, 43, or 47, the oath shall 
state the relationship of the affiant to the inventor and, upon information and 
belief, the facts which the inventor is required by this rule to make oath to. 


112 Ruues oF Practice, Rule 65(a). 
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were required as to the applicants’ information and belief of the omitted 
inventors’ knowledge of such facts.* However, in making oaths con- 
cerning an omitted inventor, applicants should be careful to only make 
oath to facts within their own knowledge and belief. Inept phrasing by 
one Rule 47(a) applicant, whereby he appeared to be averring as to the 
knowledge and belief of a missing joint inventor, caused the Law Ex- 
aminer to refuse his application." 

Several instances were noted where applicants filing under Rule 47(a)*® 
and Rule 47(b)"* have been faced with a refusal of their applications 
for reasons which included a failure to comply with the citizenship re- 
quirements of Rule 65(b). This omission has been cited as a basis for 
refusal of an application even when an applicant attempting to file a 
continuation-in-part application pointed out that the citizenship of the 
omitted inventor was shown in the parent application." More recently, 
however, the Law Examiner has accepted an application containing an 
oath lacking this citizenship allegation and merely requested in a confer- 
ence with the applicant that a supplemental oath containing the informa- 
tion be furnished.1® 

The Patent Office is strictly construing the language of Rule 47(a) 
and Rule 47(b) with respect to statements of the relationship of affiants 
to omitted inventors. An incomplete joint oath, executed by the ap- 
plicants but not the omitted inventor, filed in lieu of the oath prescribed 
by Rule 47(a) to be made by the applicants “on behalf of themselves 
and the omitted inventor” rendered one application not acceptable.'® 
Similarly, a Rule 47(b) application not specifically made on “behalf of 
and as agent” for the omitted inventor was refused.’° 

In conjunction with the foregoing examination of the required format 
of a Rule 47 oath, the petition format should also be considered. The 
situation with respect to Rule 47(b) petitions is much clearer than that 
with respect to Rule 47(a) petitions. Where the former have been 
worded so as to pray for a patent grant to the applicant as assignee of 
the invention, the application has normally been refused.1#4_ This in- 


113 Papers filed August 13, 1954 in file of Patent No. 2,755,169; Papers filed October 
21, 1955 in file of Patent No. 2,781,552; Papers filed February 17, 1953 in file of 
Patent No. 2,785,559. 

114 Paper No. 1% in file of Patent No. 2,785,559. 

115 Paper No. 1% in file of Patent No. 2,755,169. 

116 Letter dated November 1, 1955 in file of Patent No. 2,781,552. 

117 Jd. at Papers filed November 15, 1955 and Letter dated January 6, 1956. 

118 Papers filed March 7, 1956 and March 13, 1956 in file of Patent No. Re. 24,279. 

119 Letter dated November 17, 1954 in file of Patent No. Re. 2,726,778. 

120 Letter dated September 2, 1955 in file of Patent No. Re. 24,276. 

121 Letter dated Sept. 2, 1955 in file of Patent No. Re. 24,054; Letter dated March 
12, 1954 in file of Patent No. Re. 24,276; Letter dated May 3, 1955 in file of Patent 
No. 2,729,118; Letter dated January 14, 1954 in file of Patent No. 2,749,065; Letter 
dated November 1, 1955 in file of Patent No. 2,781,552. 
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formality in the petition has been corrected successfully by applicants 
so that a prayer for a patent grant to the inventor was stated,!*? and also 
by amending it so that a prayer for the grant of a reissue patent “under 
Rule 47(b)” without any grantee specified was stated.’ One instance 
was noted where a Rule 47(b) application was accepted which contained 
a petition requesting grant of a patent to the applicant as agent of the 
inventor.** It would appear, however, in view of the generally con- 
sistent refusal by the Patent Office to accept such petitions, that this in- 
formality merely escaped detection by the Law Examiner. 

None of the available Rule 47(a) applications were observed to have 
been refused on the grounds of informality of their petitions. There is, 
therefore, little basis for predicting the pitfalls one should avoid in pre- 
paring such petitions. It is apparent, though, that a petition phrased on 
behalf of the applicants and the omitted inventors and praying for a 
grant of Letters Patent to the applicants will be acceptable.!*° One recent 
instance was noted where the Patent Office made no objection to a 
Rule 47(a) petition containing a prayer for reissuance of a patent to the 
designated assignee of the original patent.‘ Whether such petitions will 
continue to be acceptable is a subject for pure speculation.’" 

The Patent Office, after accepting an application filed under Rule 47, 
advises the applicant that continuing efforts should be made to secure 
execution of the application by the omitted inventor. Several applicants 
successfully complied with this request and submitted the missing in- 
ventor’s oath and petition to the Patent Office only to discover that is- 
suance of the patent was then withheld until such time as they submitted 
an oath which was attached to a signed copy of the application.1** The 
Patent Office has indicated that it considers this procedure to be essential 
to insure that the averments in the oath pertaining to the application are 
made from actual rather than hearsay knowledge of the application as 
filed. Arguments that such a procedure should not be required have 


122 Papers filed June 7, 1955 in file of Patent No. 2,729,118; Papers filed January 
20, 1954 in file of Patent No. 2,749,065; Papers filed November 15, 1956 in file of 
Patent No. 2,781,552. 

123 Papers filed November 29, 1955 in file of Patent No. Re. 24,276; Papers No. 1% 
in file of Patent No. Re. 24,054. 

124 File of Patent No. 2,757,881. 

125 Papers filed December 6, 1954 and Letter dated January 11, 1955 in file of 
Patent No. 2,758,078; Papers filed May 2, 1955 and Letter dated May 13, 1955 in file 
of Patent No. 2, 772 

126 File of Patent No. Re. 24,279. 

127 See text accompanying note 107, supra. 

128 Paper No. 5 in file of Patent No. 2,748,156; Paper No. 14 in file of Patent No. 
2,772,117; Paper No. 6 in file of Patent No. 2,772,829; Paper No. 8 in file of Patent 
No. 2,781,552; Paper No. 14 in file of Patent No. 2,785,559. 

Pet eal No. 8 in file of Patent No. 2,781,552; Paper No. 14 in file of Patent No. 
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thus far proven to be futile. These have included the contention that an 
application was in condition for allowance without the oath of the 
omitted inventor; the contention that Rule 47 does not specifically re- 
quire an oath of such an inventor; and the contention that the Law Ex- 
aminer had no reason to assume that the inventor’s knowledge was hearsay 
in nature.18° 

As irritating as the Office attitude toward Rule 47 procedure and ap- 
plication format may have seemed to some applicants in the past, it has 
represented nothing more than a requirement of conscientious adher- 
ence to the literal dictates of Title 35 and the Office Rules of Practice. 
Applicants would, therefore, be well advised to unprotestingly adhere to 
the Office procedure and format prescription unless there is a sound 
statutory or regulatory basis for not doing so. 


IV. CONCLUSION 


The Commissioner’s decisions and Law Examiner’s rulings appear to 
prescribe the following criteria for Rule 47 practice. - 

Only refusals which are responsive to requests to execute proffered 
applications or refusals which constitute a general unwillingness to re- 
ceive or consider papers will permit Rule 47 filing. Whatever form the 
refusal takes, it appears that it must be unequivocal. However, the mode 
of expression of the refusal is not critical, and may comprise a writing, 
a verbal utterance, or conduct. There are also indications that a refusal 
expressed by a deceased or incompetent inventor’s legal representative 
will suffice. On the other hand, the refusal may be unacceptable as a 
basis for filing, whether made by the inventor or his representative, if 
remote in time from the date of deposit of an application. 

Inventors are considered unavailable for the purposes of Rule 47 filing 
where, after the exertion of valid continuing efforts, they cannot be 
located or where they are physically incapacitated. At present, mental 
incapacity and death are not considered equivalent to unavailability. 

The proprietary interest requirement of Rule 47(b) may be satisfied 
by establishing that the applicant is designated as the actual or intended 
assignee of an application. Such a designation may be original with the 
application or have been made in connection with a parent application, 
but must be definitive. There is no indication that a proprietary interest 
is limited to full ownership. 

Filing necessary to preserve the rights of the parties or to prevent ir- 
reparable damage in accordance with the Rule 47(b) requirement, may be 
predicated on any of a variety of circumstances. In the past the mere 
existence of a proprietary interest, the incurrence of expenditures in 


130 Paper No. 8% in file of Patent No. 2,781,552. 





EDITORIAL NOTES 445 


financing inventions, or impending statutory bars to patentability have 
proven adequate. 

The pertinent conditions requisite to Rule 47 filing may be proven 
by the submission of certified affidavits or certified copies of original 
documents, or through the Office taking “judicial” notice of the existence 
of such conditions. However, the condition being established must be 
described in detail and factually supported. Attempts by inventors to 
contest the showings of Rule 47 applicants through either imter partes or 
ex parte procedures have thus far proved fruitless. 

Oaths must be specifically made by applicants on behalf of themselves 
and omitted inventors when filing under Rule 47(a) and on behalf of 
and as agent of omitted inventors when filing under Rule 47(b). Such 
oaths must include averments by the applicants of the facts to which 
inventors are normally required by Rule 65 to make oath. 

Rule 47 petitions will be acceptable if a request for the grant of a 
patent to the omitted inventors is stated. On the other hand, Rule 47(b) 
petitions praying for issuance of patents to assignees of the omitted in- 
ventors, will be refused. While previously acceptable, such wording in 
Rule 47(a) petitions may not suffice in the future according to recent 
indications. 

Without exception, Rule 47(b) patents, when granted, issue to inven- 
tors and not their assignees. While in certain instances Rule 47(a) 
patents have been issued to assignees, there is some doubt as to whether 
this practice will continue. 

Generally the Patent Office requires strict adherence to the literal 
meaning of the terminology embodied in the Rule as to the content of 
allegations, format, and prospective grantees of patents. However, it is 
comparatively liberal as to the nature of the applicants’ support of their 
allegations. 

By being cognizant of this situation, future applicants attempting to 
secure the benefits which are to be derived from the Rule should have 
less difficulty than was encountered by their predecessors. 
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DOES THE NLRB HAVE THE POWER TO 
DECLINE TO EXERCISE ITS JURISDICTION? 


Margaret B. Schulman* 


I. INTRODUCTION 


When the United States Supreme Court handed down its decision in 
the case of Guss v. Utah Labor Relations Board’ on March 25, 1957, it 
closed tightly the formerly much debated line between federal and state 
jurisdiction of labor cases affecting “interstate commerce,” as provided 
for in the National Labor Relations Act, as amended.? It is now clear 
that disputes which affect commerce are to be resolved strictly in ac- 
cordance with the federal legislation. However, great difficulty lies in 
the area within the field of federally pre-empted labor cases where the 
NLRB has declined to exercise its power to administer the federal act, 
thus creating what has been variously referred to as a “no-man’s land,” a 
“vacuum,” and a “hiatus,” in an effort to depict graphically the total lack 
of regulation in this field.* Disputants, specifically employers and labor 
unions, who find themselves in this area have no remedy under the statute 
as it is presently administered and are now precluded from seeking redress 
outside the statute because this is a federally pre-empted area of law. 
Although no suit has yet been brought under the “due process” clause of 
the Constitution, the invitation to pursue this line of reasoning seems 
irresistible. 

In a long line of decisions dating from the original National Labor 
Relations Act of 1935,* the Supreme Court spelled out the doctrine of 


* Member, George Washington Law Review; B.A. 1938, The George Washington 
University. 

1 353 U.S. 1 (1957). Two companion decisions rendered on the same day and on 
the same principle were Meat Cutters v. Fairlawn Meats, 353 U.S. 20 (1957); and 
San Diego Unions v. Garmon, 353 U.S. 26 (1957). 

261 Srar. 136 (1947), 29 U.S.C. §§ 141-188 (1952). 


3 The problem has created a veritable torrent of literature. See, ¢.g., Henderson, 
The “No-Man’s Land” Between State and Federal Jurisdiction, 8 Laxs.L.J. 587 
(1957) ; Preemption in Labor Relations, 35 Texas L. Rev. 555 (1957); and Notes, 
— 349 (1957), 43 Va.L.Rev. 733 (1957), 45 Cauir.L.Rev. 216 

449 Strat. 449 (1935). See, eg., Allen-Bradley Local vy. Wisconsin Board, 315 
U.S. 740 (1942) (certain conduct, such as mass picketing, threats, violence, and re- 
lated actions, held not governed by the Wagner Act, and hence, Wisconsin was free to 
regulate them); Hill v. Florida, 325 U.S. 538 (1945) (state regulatory statute held 
repugnant to the over-all purpose of the federal act); Bethlehem Steel Co. v. New 
York State Labor Relations Board, 330 U.S. 767 (1947) (state board was not to de- 
termine the bargaining unit in an industry, a question which the federal Board was 
authorized to determine); Allegheny Ludlum Steel Corp. v. Kelley, 330 U.S. 767 
(1947) (held, that because the duty of employers to bargain with labor organizations 


was defined in the Wagner Act, Congress had meant to preempt the field, making such 
duty a legal obligation, and therefore the states lacked any power to enforce the same 
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federal pre-emption® as related to matters covered by the act. When 
the legislation was amended in 1947, Congress took into consideration 
for the first time some of the problems of overlapping state and federal 
jurisdiction.* However, the Supreme Court continued to be the final 
battleground of the jurisdictional question, with the doctrine of federal 
pre-emption receiving further emphasis by the Court, an emphasis which 
culminated in the Guss decision. The question presented by that case 
was whether Congress, by vesting in the National Labor Relations Board 
jurisdiction over labor relations affecting interstate commerce, completely 
displaced state power to deal with such matters when the Board had de- 
clined or obviously would decline to exercise its jurisdiction and had 
not ceded jurisdiction pursuant to the proviso of § 10 (a) of the National 
Labor Relations Act. The question was answered in the affirmative. 


obligation upon businesses subject to the federal act) ; LaCrosse Telephone Corpora- 
tion v. Wisconsin Employment Relations Board, 336 U.S. 18 (1949) (although the 
federal Board had not yet acted on a certification petition filed by a union, the state 
board could not act to certify the results of an election because the national Board’s 
jurisdiction of the matter was supreme) ; Automobile Workers v. O’Brien, 339 U.S. 
454 (1950) (strike vote provision of the Michigan labor mediation law stricken down 
as inconsistent with federally-protected right to strike) ; Amalgamated Ass’n of Street, 
Electric Railway & Motor Coach Employees v. Wisconsin Employment Relations 
Board, 340 U.S. 383 (1951) (Wisconsin Public Utility Anti-Strike Law declared in- 
valid since it sought to forbid a federally protected right to strike) ; Garner v. Team- 
sters Union, 346 U.S. 485 (1953) (state court had no jurisdiction to grant an in- 
junction against a picketing union as the power to obtain such a remedy was vested 
exclusively in the National Labor Relations Board) ; Weber v. Anheuser-Busch, 348 
U.S. 468 (1955) (state court must decline jurisdiction of a controversy within the 
coverage of the federal act in deference to the tribunal which Congress has selected 
for determining such issues). 


5 The doctrine of federal preemption has been enunciated in various Supreme Court 
decisions. See, ¢.g., Schwabacher v. United States, 334 U.S. 182 (1948). The I.C.C. 
under § 5 of the Interstate Commerce Act, as amended, had approved and authorized 
a voluntary merger of two railroad companies into one corporation but disclaimed 
jurisdiction to pass upon the claims of certain dissenting stockholders who urged that 
the terms of the merger deprived them of charter rights under the law of the state of 
incorporation of their company. The Court held the Commission was not free to re- 
nounce or delegate its power to settle finally the amount of capital liabilities of the 
new company. “We think it is . . . clear that the Commission must look for standards 
in passing on a voluntary merger ‘only to the Interstate Commerce Act. In matters 
within its scope it is the supreme law of the land.” 


6 The provision dealing directly with the jurisdictional problem is section 10(a), as 
amended, and reads as follows: 


The Board is empowered, as hereinafter provided, to prevent any person from 
engaging in any unfair labor practice (listed in section 8) affecting commerce. 
This power shall not be affected by any other means of adjustment or prevention 
that has been or may be established by agreement, law, or otherwise: Provided, 
That the Board is empowered by agreement with any agency of any State or 
Territory to cede to such agency jurisdiction over any cases in any industry 
(other than mining, manufacturing, communications, and transportation except 
where predominantly local in character) even though such cases may involve 
labor disputes affecting commerce, unless the provision of the State or Terri- 
torial statute applicable to the determination of such cases by such agency is 
inconsistent with the corresponding provision of this Act or has received a con- 
struction inconsistent therewith. 





448 THE GEORGE WASHINGTON LAW REVIEW 


After the Board had accepted jurisdiction over representation proceedings 
at the employer’s plant, it revised upwards its monetary jurisdictional 
standards. Subsequently, when the same union which had been certified 
by the Board as the bargaining representative of the company’s employees 
filed a charge of unfair labor practices against the employer, the Board 
refused to accept jurisdiction inasmuch as the company’s volume of in- 
terstate business did not then meet the revised standards. The union at- 
tempted to file the same charges with the Utah Labor Relations Board 
but these actions were overruled. The Supreme Court held that the Utah 
Board was without jurisdiction in the area because the National Board 
had exclusive jurisdiction, even though it declined to exercise it, and 
since it had not entered into any cession agreement with the Utah Board 
pursuant to § 10 (a) of the national act. It is significant that the Court 
took cognizance of the fact that the Labor Board has never ceded any 
cases under the § 10 (a) proviso since it has never felt that it could prop- 
erly do so.” 

In reaching its conclusion in the Guss case, the Court specifically re- 
fused to answer the question posed as the heading of this article.* This 
question must ultimately be answered since clarification of this problem 
is a necessary prerequisite to the solution of the jurisdictional dilemma. 
It is the purpose of this note to explore and analyze the procedure fol- 
lowed by the National Labor Relations Board in adopting standards of 
jurisdiction.® 


II. JuRispicrioNAL STANDARDS OF THE LaBor BoaRD 


From its inception the Labor Board has taken the position that it 
has the power to refrain from exercising its full jurisdiction, although 
in its first report it did not specifically indicate that any deliberate 


7 353 U.S. at 15. 


8 Id. at 4: “This Court has never passed and we do not pass today upon the validity 
of any particular declination of jurisdiction by the Board or any set of jurisdictional 
standards.” The Court did not pass upon the validity of such standards in the Guss 
case because that question was not put in issue. However, in a case involving another 
administrative agency, the Securities and Exchange Commission, the Court did have 
occasion to examine and pass upon a numerical standard (as applied to interpretation 
of what constituted a “public offering.”) S.E.C. v. Ralston Purina Co., 346 U.S. 119 
(1953). Section 4(1) of the Securities Act of 1933 (48 Stat. 77, as amended, 48 Stat. 
906, 15 U.S.C. §77d (1952)) exempts “transactions by an issuer not involving any 
public offering” from the registration requirements of §5. In attempting to define the 
scope of the private offering exemption, the Court rejected a “quantity limit on private 
offerings as a matter of statutory construction.” 

®The material in this article deals exclusively with the NLRB’s dollar-volume 
standards of jurisdiction. However, it should be pointed out that the Board has used 
other bases to engraft exemptions upon the act. See, e.g., Office Employees v. NLRB, 
353 U.S. 313 (1957), where the Supreme Court held that the Board’s refusal to assert 
jurisdiction over labor unions as a class, when acting as employers, was contrary to 
the intent of Congress, arbitrary and beyond the Board’s power. 
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contraction of its granted authority was planned. In its earliest 
days the Board based its determination of jurisdiction in each case 
that came before it on grounds relating to the type of enterprise in- 
volved. Thus, it was not difficult for the Board to sustain its au- 
thority over operations of industries or activities carried on in a 
well-defined stream of commerce, such as in the fields of maritime and 
motor bus transportation, collection and transmission of news, and con- 
solidation of individual shipments or packages in interstate commerce." 
When the Supreme Court upheld the application of the act to production 
employees in the Jones & Laughlin case, it widened the scope of the 
act’s coverage or, at least, clarified its application with respect to produc- 
tion employees of a firm engaged in interstate commerce. Of the de- 
cision in Jones © Laughlin and others handed down at the same time,’* 
the Board said, “It is clear from these decisions that neither size, interstate 
ramifications, relative position in the industry, character of the commodi- 
ties produced, nor number of men employed, is a controlling factor in 
determining whether the act may be constitutionally applied to a given 
manufacturing or producing enterprise... .” * In later decisions affirming 
the Board’s assumption of jurisdiction in particular cases, other categories 
were defined. For example, in the important case NLRB v. Fainblatt,1 
the Supreme Court upheld the Board’s jurisdiction over a small “contract” 
operator engaged in processing goods belonging to others but shipped 
across state lines. In that case, the Court found that the Board had juris- 
diction even though the company was of relatively small size and not en- 
gaged in interstate commerce. It is clear that in the early days of ad- 
ministering the act, the Board regarded itself as having a statutory re- 
sponsibility to prevent unfair labor practices “affecting commerce.” The 


10 See 1 NLRB Ann. Rep. 11 (1936). 


The Board is given no blanket authority over all employers and employees in all 
industry, even in the restricted field of labor relations in which the act operates. 
Jurisdiction is limited to the investigation of questions ‘affecting commerce’ 
concerning the representation of employees, ... and to the prevention of unfair 
labor practices ‘affecting commerce’ . The term ‘commerce’ is specifically 
defined to include interstate or foreign commerce in the traditional sense. . . . 
The term ‘affecting commerce’ is defined to mean ‘in commerce, or burdening or 
obstructing commerce or the free flow of commerce, or having led or tending to 
lead to a labor dispute burdening or obstructing commerce or the free flow of 
commerce’... . It is thus insured that the Board’s authority is coextensive 
with Federal power under the Constitution. 


112 NLRB Ann. Rep. 52 (1937). 

12 NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1 (1937). 

18 NLRB v. Fruehauf Trailer Co., 301 U.S. 49 (1937) ; NLRB v. Friedman-Harry 
Marks Clothing Co., 301 U.S. 58 (1937 x. 

142 NLRB Ann. Rep. 56 (1937). 

15 306 U.S. 601 (1939). This decision is referred to by the Board in its Fourth 
Annual Report, at p. 115, and is also referred to by the Supreme Cont te the Guss 
case, note 1 supra, at 3. 
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Supreme Court championed the Board’s own determination that size of 
interstate trade of the business involved in the dispute should not be a 
limiting factor and the Board in turn cited the Court’s approval of its 
actions. '¢ 

In the ensuing years, however, the NLRB engaged in a gradual process 
of contraction of its jurisdiction and began to limit its exercise “to en- 
terprises whose operations have, or at which labor disputes would have, 
a pronounced impact upon the flow of interstate commerce.” 17 In de- 
termining how to meet this test, the Board set up certain standards based 
largely on the dollar volume of business involved. These standards were 
initially announced in individual cases and then consolidated and pub- 
lished for the first time in 1950.18 


In each case the Board surveyed the volume of interstate business 
involved and then determined whether its assumption of jurisdiction over 
the particular case would “effectuate the policies of the Act.” For ex- 
ample, in the Matter of Stanislaus Implement and Hardware Company,'® 
the Board studied the employer’s business and concluded that “in view of 
the fact that the Employer’s annual shipment of goods to points outside 
the State amounted in value to more than $25,000, . . . it will effectuate 
the policies of the Act for this Board to assert jurisdiction. In future 
cases we will exercise jurisdiction over employers which annually ship 
goods valued at $25,000 or more out of a state.” 2° A ramification of this 
standard appeared in the Matter of Hollow Tree Lumber Company. 
In that case, the employer’s sales were largely made to a customer within 
the same state. The Board, however, accepted jurisdiction, stating that 
“jt will exercise jurisdiction over those enterprises which affect com- 
merce by virtue of the fact that they furnish goods or services necessary 
to the operations of other employers engaged in commerce . . . where 
such goods or services are valued at $50,000 per annum or more, and are 
sold to: . . . enterprises engaged in producing or handling goods destined 
for out-of-State shipment, or performing services outside the State, in 
the value of $25,000 per annum or more.” 


In 1950 the Board established a “direct inflow” test in the Federal Dairy 
Co. case. The Board dismissed the petition for a hearing after asserting: 


16 See note 14 supra. 

1715 NLRB Ann. Rep. 5 (1950). 
18 Jbid. 

1991 NLRB 618 (1950). 

20 Jd. at 618, 619. 

219] NLRB 635 (1950). 

22 Id. at 636. 

2391 NLRB 638 (1950). 
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In the light of more than 3 years’ experience under the amended Act 
and the Board’s current budget and case load, we now conclude that, 
although it would effectuate the policies of the statute to assert juris- 
diction in cases of this kind where the direct inflow is substantial, 
due regard for these factors requires that we continue to decline 
jurisdiction where the direct inflow is less than $500,000 in value 
annually.** 


It would seem that in the Dairy case the NLRB intimated that some- 
thing more than mere concern for “effectuating the policies of the Act” 
was a determinative factor in its decisions declining jurisdiction in certain 
cases. It is evident that the real reason for the Board’s action was to re- 
lieve “an already burdened Federal Board [from] expending time, energy, 
and public funds” and not that the employer’s business lacked “a sufficient 
impact upon interstate commerce.” 2° 

In the Rutledge Paper Products case** the Board engaged in some arith- 
metical calculations combining in effect the “inflow” and “outflow” tests, 
to find that the employer was engaged in commerce within the meaning 
of the act: 


The Employer’s direct outflow figure of $22,596.99 is approximately 
90 percent of the minimum direct outflow requirement of $25,000. 
The $65,978.04 direct inflow figure of the ployer is approxi- 
mately 15 percent of the minimum direct inflow requirement of 
$500,000. The total of the two percentages is thus in excess of 
‘100 percent.’ Thus viewed, interference by a labor dispute with 
this Employer’s interstate business would, in our opinion, exert an 
impact upon commerce as great as would be exerted in the case of 
companies having interstate shipments of the value of either of the 
minimum yardstick figures alluded to above. We find not only 
that the Employer is engaged in commerce within the meaning of the 
Act, but that this Board should exercise jurisdiction herein.?* 


In 1954, the Board published a new set of jurisdictional standards (the 
standards referred to above in the Guss case),?* generally revising up- 
wards the dollars and cents figure representing the minimum volume of 
business required for the assertion of jurisdiction. In its most recent 
report, covering operations during the fiscal year 1956, the Board again 


24 Id. at 638-639. 

25 Ibid. 

26 91 NLRB 625 (1950). 

27 Id. at 626. 

2819 NLRB Ann. Rep. 2-5 (1954). See NLRB News Releases Nos. 445 (July 1, 
1954) ; 449 (July 15, 1954) ; 467 (Oct. 28, 1954). 

2921 NLRB Anw. Rep. 7-28 (1956). 
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reiterated its current standards for asserting jurisdiction up to July 1, 
1956.8 Thus, there is now a requirement for indirect outflow (of busi- 
ness) of $100,000 for nonretail enterprises*t and an indirect inflow (of 
business) requirement of $1,000,000. For a multistate nonretail enter- 
prise, a direct outflow standard for the entire enterprise is set at $250,000, 
or an indirect outflow (business for ultimate out of state shipment) for the 
entire enterprise of $1,000,000, or a gross business for the entire enterprise 
of $3,500,000.** For retail establishments operating within a single state, 
there is a direct inflow requirement of $1,000,000, or an indirect inflow of 
$2,000,000.25 Direct outflow of business meets the standards if there is a 
$100,000 figure in this category. As to a multistate chain, the establish- 
ment must meet any of the intrastate retail tests, or the entire chain must 
have gross sales of $10,000,000.%* Similarly, minimum business standards 
are set up for retail public utilities and newspapers.** As to office build- 
ings, a distinction is made between an employer who leases or owns and 
operates the building and is otherwise engaged in interstate commerce 
and an employer who uses the building primarily for its own offices, in 
which case the numerical figure becomes one of percentage of space used 
for interstate as against intrastate operations.** As to firms engaged in 
national defense, the Board will take jurisdiction where the employer 
furnishes goods or services directly related to national defense to the 
value of $100,000, pursuant to a Federal Government contract.*® 

In computing the “volume of business” as a standard for jurisdiction, 
the Board has the problem of selecting the annual period to be used. It 
must also make a determination of an annual figure for employers which 
have been in business for less than one year. There are other problems 
involved in this method of establishing standards, i.e., the determination 
of how to apply the “volume of business” test in a secondary boycott 
case and how to deal with joint or allied enterprises.*° There are numer- 
ous other difficulties which have arisen in connection with the application 
of these self-imposed standards of restriction. It would almost seem as 


80 Jd. 8-10. 

81 Whippany Motor Co., 115 NLRB 52 (1956). 

82 Central Cigar & Tobacco Co., 112 NLRB 1094 (1955). 

83 Ransom and Randolph Co., 110 NLRB 2204 (1954) ; Franklin Limestone Co., 114 
NLRB 747 (1955). 

84 Coca-Cola Bottling Co. of New York, 114 NLRB 1423 (1955). 
“uae Rail, Inc., 110 NLRB 1656 (1954) ; Autry Greer & Sons, 112 NLRB 

3621 NLRB Ann. Rep. at 9. © 

87 Jd. at 10. 

88 See American Republics Corp., 110 NLRB 870 (1954); jurisdiction declined 
where multistate corporation used only 26 percent for its own operations, 

89 See note 37 supra. 

40 See 21 NLRB Ann. Rep. 14-16 (1956). 
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though the Board had succeeded in contracting its authority (and thus 


work-load) in one direction only to be confronted with a burgeoning 
out in another. 


III. Vaipiry OF THE Boarp’s JURISDICTIONAL PROCEDURE 


A. The “Commerce” Question. 


In the earliest decisions of the Labor Board under the Wagner Act 
the Board engaged in a thorough legal analysis of each case presented to 
it and on the basis of the facts determined whether the labor controversy 
affected commerce. In its first report it clearly indicated its functions: 
“Under the act, the Board has two main functions—to prevent any person 
from engaging in any unfair labor practice (listed in Sec. 8) affect- 
ing commerce (Sec. 10) and to investigate any controversy affecting 
commerce which has arisen concerning the representation of employ- 
ees....” 41 In its initial stages of fulfilling these functions the Board it- 
self was the target of direct attacks by those wishing to impeach the 
constitutionality of the congressional enactment.‘ However, in its de- 
cisions covering labor disputes among manufacturing or production em- 
ployees where the industry was engaged in interstate commerce,* the 
Board clearly accepted a responsibility to administer the act in all cases 
of labor controversies affecting commerce. It laid the foundations for its 
own triumph over opponents when the Supreme Court answered all 
critics in the Jones & Laughlin decision.** Chief Justice Hughes in his 
majority opinion referred to the success of the labor policy embodied in 
the Railway Labor Act (in which it was more readily apparent that inter- 
state commerce was involved) and stated: 


But with respect to the appropriateness of the recognition of self- 
organization and representation in the promotion of peace, the ques- 
tion is not essentially different in the case of employees in industries 
of such a character that interstate commerce is put in jeopardy 
from the case of employees of transportation companies. And of 
what avail is it to protect the facility of transportation, if interstate 
commerce is throttled with respect to the commodities to be trans- 
ported! ** 


411 NLRB Ann. Rep. 21 (1936). These functions have not changed but remained 
the same after the Taft-Hartley amendments. See Section 10(a), note 6 supra. 


421 NLRB Ann. Rep. 46-50. 


‘ pe = pe Trailer Co., 301 U.S. 49 (1937) ; NLRB v. Jones & Laughlin, 301 U.S. 


44 301 U.S. 1 (1937). 
45 Id. at 42. This excerpt is cited in 2 NLRB Ann. Rep. at 5. 
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In subsequent cases, the Supreme Court asserted that the standards for 
judging the bases for the Board’s assumption of jurisdiction over a par- 
ticular case are not to be determined by the nature of the business in- 
volved, the nature of the employment (whether in production or in 
transportation), by percentages of business of an interstate nature, nor 
even by the quantitative effect of the activities immediately before the 
Board. If the particular labor dispute in question threatens a tie-up in 
operations that would affect interstate commerce, then the services of 
the Board are set in motion and should be available to disputants in order 
to avoid a threatened strike, or terminate an existing one as soon as pos- 
sible so that the “free flow of commerce” need not be interrupted. It 
would appear that this procedure, alone, effectuates the policies of the 
act. 


It is worthy of note that the Board has quoted at length from the 
Supreme Court’s opinion in Santa Cruz Fruit Packing Co. v. National 
Labor Relations Board* in its report for the year 1938.47 In that case the 
employer had urged that the federal act was inapplicable as the fruits 
and vegetables prepared by it for shipment were grown in California, 
the employer’s operations were confined to that state and only 37 percent 
of its finished products were shipped outside the state. In the words of 
the NLRB Report,** “the Court rejected the argument that any arbitrary 
rule of 50 percent be established as the dividing line between state and 
federal power, and that persons transmitting less than that percentage of 
their total products into interstate commerce were beyond the scope of 
the Board’s jurisdiction.” *® A later case involving an insurance business®® 


46 303 U.S. 453 (1938). 

473 NLRB Ann. Rep. 218 (1938). 
48 Ibid. 

49 303 U.S. 453, 466, 467 (1938) : 


To express this essential distinction, ‘direct’ has been contrasted with ‘indirect,’ 
and what is ‘remote’ or ‘distant’ with what is ‘close and substantial.’ Whatever 
terminology is used, the criterion is necessarily one of degree and must be so 
defined. This does not satisfy those who seek for mathematical or rigid for- 
mulas. But such formulas are not provided by the great concepts of the Con- 
stitution such as ‘interstate commerce,’ ‘due process,’ ‘equal protection.’ In main- 
taining the balance of the constitutional grants and limitations, it is inevitable 
that we should define their applications in the gradual process of inclusion and 
exclusion. 

There is thus no point in the instant case in a demand for the drawing of a 
mathematical line. And what is reasonably clear in a particular application is 
not to be overborne by the simple and familiar dialectic of suggesting doubtful 
and extreme cases. The critical words of the provision of the National Labor 
Relations Act in dealing with the described labor practices are ‘affecting com- 
merce,’ as defined. §2(6). It is plain that the provision cannot be applied by a 
mere reference to percentages, and the fact that petitioner’s sales in interstate 

foreign commerce amounted to 37 percent, and not to more than 50 percent, 
of its production cannot be deemed controlling. The question that must be 
faced under the Act upon particular facts is whether the unfair labor practices 








EDITORIAL NOTES 455 


posed the issue of whether or not the enterprise itself involved interstate 
commerce. The Supreme Court found the interstate nature of the busi- 
ness to be so widespread that its practices had a close, intimate and sub- 
stantial relation to trade and traffic. It was held that whether or not cer- 
tain practices might be deemed by Congress to affect interstate commerce 
was not to be determined by confining judgment to the “quantitative” 
effect of the activities immediately before the Board, but rather consid- 
eration should be given to the fact that the immediate situation was rep- 
resentative of many others throughout the country, the total incidence 
of which if left unchecked might well become far-reaching in its harm 
to commerce.*! The Court has emphasized and re-emphasized that it was 
the effect of the particular labor dispute or industrial or labor practices 
leading to a labor dispute which was the key factor to be considered by 
the Board in exercising the authority given it by Congress. If the effect 
were such as to obstruct commerce or the free flow of commerce, then 
the Board’s assumption of jurisdiction over the matter was in order.®? 

The validity of the Board’s dollars-and-cents “inflow” and “outflow” 
tests of the volume of interstate business by an employer as a basis for 
invoking its jurisdiction has never been before the Supreme Court. 
However, the Board has frequently pointed to the Haleston Drug Stores 
decision in the Ninth Circuit®* as an approval of its actions by a federal 
court.5> The important distinction to be made with respect to that de- 
cision, however, is that the federal court did not pass upon the Board’s 
authority to dismiss complaints of unfair labor practices based upon an 
arbitrary set of limitations as to what is or is not “interstate commerce.” °¢ 


involved have such a close and substantial relation to the freedom of interstate 
commerce from injurious restraint that these practices may constitutionally be 
made the subject of federal cognizance through provisions looking to the 
peaceable adjustment of labor disputes, 


50 Polish Alliance v. NLRB, 322 U.S. 643 (1944). 
51 Jd. at 648. 


52 In one instance it was held that the mere fact that business was transacted across 
state lines, even though the enterprise was largely local in nature, was sufficient to 
subject a labor dispute in such enterprise to the act. NLRB v. White Swan Co., 118 
F.2d 1002 (4th Cir. 1941). 

53 See note 8 supra. 

54 Haleston Drug Stores v. NLRB, 187 F.2d 418 (9th Cir. 1951). 


55 See Stenographic Transcript of Hearings Before the Subcommittee on Labor- 
Management Relations of the House Committee on Education and Labor, 85th Cong., 
1st Sess. (August, 1957). 


56 The petitioner had filed with the regional office of the Board a charge alleging 
that a local of a nation-wide union and certain of its agents were engaging in unfair 
labor practices affecting commerce. The General Counsel of the Board directed the 
issuance of a complaint. The trial examiner found that the petitioner was engaged in 
commerce within the meaning of the act and that, therefore, the Board had jurisdic- 
tion. The Board, however, on its consideration of the record dismissed the complaint 
in its entirety. Although it accepted the findings of the examiner that the petitioner 
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Not once did the court refer to the Board’s jurisdictional standards per 
se as the basis for the Board’s conclusion that assertion of its jurisdiction 
“would not effectuate the purpose of the Act.” In fact, the essential 
issue in the case was not so much whether the Board had discretion to 
limit its own jurisdiction but whether the Board might review the facts 
and exercise its discretion anew in a case where the General Counsel of 
the NLRB had first exercised his discretion in the matter.57 The conclu- 
sion to be drawn from the opinion is that Congress, by enacting the 
Taft-Hartley Act did not take from the Board and vest solely in the 
General Counsel the authority to make policy decisions binding on the 
Board. Although the case has been hailed by the NLRB as approbation 
of its jurisdictional practices,®* it was actually decided on a much nar- 
rower point. It is true that the Board’s discretion to dismiss a complaint 
on grounds that its assertion of jurisdiction would not effectuate the 
purposes of the act was upheld. The case did not decide, however, 
whether there was an abuse of discretion in that instance; nor was there 
any reference by the court to the standards used in determining whether 
the assertion of jurisdiction by the Board would or would not effectuate 
the purposes of the act. As to such matters, the Ninth Circuit was silent. 

A Supreme Court decision that has been pointed to as at least infer- 
entially supporting the Board’s practice is NLRB v. Denver Building 
Council, where the Court said that “even when the effect of activities 
on interstate commerce is sufficient to enable the Board to take jurisdic- 
tion of a complaint, the Board sometimes properly declines to do so, 
stating that the policies of the Act would not be effectuated by its as- 
sertion of jurisdiction in that case.” 5° Again, there was no specific ref- 
erence to formalized standards of jurisdiction. Significantly, after point- 
ing out that there has been no change in jurisdictional language, the Court 
quoted from its earlier decision in the Fainblatt case: 


was engaged in interstate commerce, the Board decided that the employer’s business was 
essentially local in nature and relatively small in size and that interruption of his op- 
erations by a labor dispute might have only the most remote and insubstantial effect 
on commerce. In the exercise of what it believed to be its discretion, the Board 
ordered the dismissal on the ground that its assertion of jurisdiction over the case 
“would not effectuate the purpose of the Act.” 187 F.2d at 419 (1951). 


57 187 F.2d at 422. 


. .. [T]he question is not whether there is power to withhold jurisdiction on 
the grounds the Board has advanced here, but whether the power resides solely 
in the general counsel. Is it not also possessed by the Board upon its review of 
a complaint which the general counsel has seen fit to issue? We think the 
answer to the question must be in the affirmative. There is simply no evidence 
of a congressional purpose to take from the Board the power of dismissal on 
grounds having to do with the effectuation of the policy of the Act. 


58 See note 55 supra. 
59 341 U.S. 675, 684 (1951). 
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Examining the Act in the light of its purpose and of the circum- 
stances in which it must be applied, we can perceive no basis for in- 
ferring any intention of Congress to make the operation of the Act 
depend on any particular volume of commerce affected more than 
that to which courts would apply the maxim de minimus. 


Should the question of the NLRB’s jurisdictional standards per se 
reach the Supreme Court, it would be extremely questionable whether 
their propriety could be upheld in that Court unless it should care to 
deviate from its own language and innumerable precepts laid down with 
respect to both the original Wagner Act and the Taft-Hartley Act. 
The practices of the Board up to the time when it began to delimit and 
confine its jurisdiction within fixed standards could only be commended 
as strictly within the letter of the act, unless there were found to be 
abuses of its discretion in individual cases. The appearance of the fixed 
standards in 1950, however, and their continuance since that time have 
led to the present situation and may arguably represent an abdication of 
a responsibility imposed by Congress. It has been frequently stated, as 
explanation or justification for this “abdication,” that the Board is not 
duty-bound under the act, but merely “empowered . . . to prevent any 
person from engaging in any unfair labor practice (listed in Section 8) 
affecting commerce.”*! The short answer to this lies in the Guss de- 
cision: “By this [provision] . . . Congress meant to reach to the full ex- 
tent of its power under the Commerce Clause. . . . We hold that the 
proviso to § 10(a) is the exclusive means whereby States may be enabled 
to act concerning the matters which Congress has entrusted to the Na- 
tional Labor Relations Board.” @ 


B. Cession to the States. 


In recent hearings before the House Subcommittee on Labor-Manage- 
ment Relations®* a good deal of light was shed on the present status of 
the problem, in view of the implications of the Guss decision. The 
Board’s method of administration of the act came in for considerable dis- 
cussion. The Chairman of the Board, in a statement before the sub- 
committee, reasserted the twenty-year old policy of the Board of taking 
only those cases which it felt had sufficient impact on commerce to 
warrant making use of the Board’s processes. Admittedly, nowhere in 
the legislation are specific instructions given to the Board to adopt this 
method of administration. The Board has always assumed that it was 


60 NLRB v. Fainblatt, 306 U.S. 601, 607 (1939). 
61 See note 6 supra. 

62 353 U.S. 1, 9 (1957). 

63 See note 55 supra. 
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inherent in its powers to do so. It had been the Board’s position that 
when the federal Board declined to exercise its jurisdiction, the states 
could step in. This position has been completely shattered by the 
Supreme Court in the Guss decision. 


As the Chairman explained, the justification for the “codification” of 
the Board’s standards for jurisdiction as first published in 1950 and revised 
in 1954 was that the Board felt it should not spend time, energy and 
public funds on smaller cases but should devote its time to those cases 
having a pronounced impact on the flow of interstate commerce.® The 
Board, itself, was the first to admit that the real reason it had not ex- 
ercised full jurisdiction was because it simply could not.®* There has al- 
ways been a backlog of cases awaiting the Board’s action. In July, 1951, 
the backlog was 6,375 cases. At the end of June, 1956, the backlog had 
been reduced to 3,768 cases.*7 There is no evidence as to whether or 
not this backlog was reduced to the still-sizeable figure of 3,768 in 1956 
by virtue of the changed 1954 Standards which admittedly withdrew 
from the Board’s necessity to add to its “waiting list” all those disputes in 
firms which did not measure up to the new dollars-and-cents yardstick. 
As a practical matter, before the Guss decision the Board had an un- 
written working relationship with state boards (in states having them) 
whereby the state boards might step in when the NLRB refused to take 
a case because of failure to meet the yardstick standards.®* 


Until the Guss decision, it was the NLRB’s position that Congress 
knew, at least constructively, that the Board had never exercised full 
jurisdiction, and that since Congress failed to include the jurisdiction 
problem among the comprehensive Taft-Hartley amendments, a kind of 
silent ratification of Board policy was imputed by omission. However, 
Congress did take cognizance of the matter by providing in section 
10(a) for cession of certain cases to state agencies operating under legis- 
lation consistent with the national act. This solution has not proved 
workable for the simple reason that the states have not adopted such 
legislation.” It has been said of Section 10(a), both on its face and as 
interpreted in the Guss decision, that it contains an implied plea that 


#4 Hearings, supra note 55, at 7-8. 

65 Td. at 9. 

Ibid. Chairman Leedom stated: “The fact of the matter is . . . that from the 
md the Board has never been equipped with personnel to apply its full juris- 

67 Hearings, supra note 55, at 12-15. 

68 Jd. at 21. 

69 Td. at 22. See Chairman Leedom’s testimony. 


Pave Id. at 38. Mr. Leedom stated: “For ten years you have on the books a law to 
give us full authority to cede to any state that would get a law that would permit 
cession, and not one state has done it.” 
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the states bring their labor policies into line with the federal law.” 
However, even if state legislatures were to follow this plea (which they 
have not done), the earliest possible time at which such result might be 
accomplished would be several years hence.” 


The pros and cons of state assumption of jurisdiction declined by the 
NLRB have been argued vehemently and repeatedly. It might be pos- 
sible to argue that when the federal administrative process is not set in 
motion because the NLRB has declined to exercise its jurisdiction, there 
should be no objection to the state’s applying its own remedy.” The 
possible logic of this contention has been refuted by the Guss decision, 
where the Supreme Court decreed that the federal administrative process 
is set in motion by Congress, not by the Board. The Chairman of the 
NLRB has indicated that the Board would be very happy to have Con- 
gress solve the dilemma by defining the limits of the Board’s jurisdiction 
or else by appropriating sufficient funds so that the Board could exercise 
full jurisdiction.” 


C. Board Standards: Rule Making or Quasi-Judicial Decisions? 


The Board has consistently maintained that when it announces a new 
standard for the first time in a case, it is issuing a quasi-judicial decision." 
Every modification of jurisdictional standards is first announced in a case, 
then later tabulated as a “standard.” This was done in 1950 and again 
in 1954. This particular practice was called into question during the 
course of the recent Congressional hearings,"* and the question of the 
applicability of the Administrative Procedure Act™ was discussed. In 
answer to a query as to whether or not the Board followed the require- 
ments of the Administrative Procedure Act in holding a hearing for in- 
terested parties before publishing new “rules,” the Chairman replied that 
the Board did not follow that act in promulgating its jurisdictional stand- 
ards because its lawyers had decided that the Board was not making 


71 Kadish and Degnan, Some Light in the Twilight Zone—A Note on Guss v. Utah 
Labor Relations Board, 5 UraHL.Rev. 340 (1957). 

12 Ibid. 

73 Cox, Federal State Jurisdiction over Labor-Management Relations 27 (Address 
del’d. before the Institute of Industrial Relations, Univ. of Wis., July 21, 1955). 

74 Hearings, supra note 55, at 22, 29, 33 and 63. 

75 Id. at 45. Mr. Leedom: “The first announcement of any new standard is merely 
in a case, and then we continue to apply that. That is the way we operate that. We 
do not adopt rules in setting up standards. We issue quasi-judicial decisions which 
set up the rules.” For a full discussion of the Board’s methods in asserting its stand- 
ards, see 16 NLRB Ann. Rep., 15-39 (1951). For a statement of the 1954 Standards 
see 19 NLRB Ann. Rep., 2 (1 954). 

16 Hearings, supra note 55. 

77 60 Stat. 237 (1946), 5 U.S.C. §§ 1001-1011 (1952). 
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rules, but rather making judicial decisions. Their conclusion was, there- 
fore, that “the Administrative Procedure Act had no application.” 78 

Thus, it is clear that the NLRB feels its jurisdictional standards are 
something quite different from the usual administrative agency rule 
making. There is, in the minds of some, however, room for doubt.” 
According to one text-writer, “a rule is the product of rule making, and 
rule making is the part of the administrative process that resembles a 


78 See Hearings, supra note 55, at 79-80. Chairman Leedom stated: 


. .. There may be a difference of opinion among lawyers as to which is the 
correct procedure but, prior to 1950, when the Board first adopted jurisdictional 
standards, very capable counsel researched that problem and advised the Board 
that it should issue its jurisdictional standards in the form of a decision. The 
problem has been studied since, and again in 1954, the Board had the same ad- 
vice, and rather than adopt rules, they issued a — or several decisions in 
each case, of 1950 and 1954. Since that time ... another study was made and 
a rather brief but still significant legal memo “was submitted . . . sustaining 
the proposition that the correct procedure is to make announcement of our juris- 
dictional standards as a case decision rather than through adoption of rules. 


(These legal opinions are apparently in the form of intra-office memoranda not pub- 
lished in any official form and not available to the general public.) 


79 See Hearings, supra note 55, at 88-90. The testimony went as follows: 


Mr. Perkins (Chairman of the subcommittee) : 

It seems to me. . . that it would be better procedure to let every litigant know 
that the rules are being changed. I am going to use the term “rules” instead of 
the words “jurisdictional standards”—in fact, I feel that that is only fair, that 
all interested parties and litigants should know about any change, and that is 
the reason that I personally feel that it was the intent of the Congress when 
they wrote in the Taft-Hartley Act Section 6 that the Board shall have au- 
thority from time to time to amend and rescind in the manner prescribed by the 
Administrative Procedure Act such rules and regulations as may be necessary 
to carry out the provisions of the Act. 

Now, you state that the Supreme Court has never passed on this particular 
question, but from any standpoint it would seem to me it would be a better 
— for any quasi-judicial body to follow the Administrative Procedure 

. re 

Now, in this case, when you changed your so-called jurisdictional standards, 
the Board issued no notice of a proposed rule-making, or change, afforded no 
opportunity for interested parties to come before you and give their views and 
offer suggestions, and you failed to publish the changes that you were proposing 
in the Federal Register, as provided by the Administrative Procedures Act. 

Do you not think, as Gime of the National Labor Relations Board, that 
it would have been better practice on your part, especially since the area of juris- 
diction was being narrowed, and so many litigants had no other recourse, had 
no recourse to anywhere, except to the Board, do you not think it would have 
been better procedure to have published the rules and followed the Administra- 
tive Procedure Act? 

Mr. Leedom: Mr. Chairman, I respect your view on that issue, but I wish 
to remind you that I was not here to participate in that decision, and therefore 
really reached no considered opinion as to what method should be followed. 
But from what study I have made of it since, I would say, with all respect to 
your view, that it is contrary to the considered view of the lawyers who re- 
searched the problem, and that while there might be some advantages to the 
method you prefer, I would have to say that it does not seem to be the one that 
the law indicates should be followed, and therefore I could not say that I think 
it would be better. 
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legislature’s enactment of a statute. Adjudication is the part of the ad- 
ministrative process that resembles a court’s decision of a case.” *° The 
Administrative Procedure Act itself states, “ ‘Rule’ means the whole or 
any part of any agency statement of general or particular applicability 
and future effect designed to implement, interpret, or prescribe law or 
policy or to describe the organization, procedure, or practice require- 
ments of any agency... .” §! Under this analysis, it would seem that the 
Board’s jurisdictional standard-setting procedures fall into the category 
of “rule-making.” 

As to the premise that each decision announcing a standard in dollars 
is a substantive decision in the same sense as a court decision, reference 
must be made to the cases themselves. Consider, for example, The Rut- 
ledge Paper Products case,8* where the Board’s assumption of jurisdiction 
was based on numerical percentages of “inflow” and “outflow” figures; or 
the Federal Dairy Co. case,®* where the Board said that “because the 
Employer’s direct inflow is below the minimum standard that the Board 
has adopted for cases in which that factor is determinative, we shall not 
assert jurisdiction in this case.” Examine also the well-known Hollow 
Tree Lumber Company case, in which the Board said for the first 
time that the “time has come, we believe, when experience warrants the 
establishment and announcement of certain standards which will better 
clarify and define where the difficult line can best be drawn.” These de- 
cisions are certainly unlike any court decisions setting forth substantive 
law as applied to a specific set of facts. Instead, it would appear that, at 
the point where the Board departed from its “case-by-case” consideration 
of whether a particular labor dispute affected “commerce” and adopted 
minimum jurisdictional “standards” which must be met by the enter- 
prise involved in the dispute, it departed from adjudication and entered 
the field of procedural rule making. 


D. Effects of the Board’s Refusal to Take Jurisdiction. 


Brief mention should be made of some of the effects of the Board’s 
procedure. During the course of the hearings referred to above,®* the 
congressional subcommittee heard a union representative describe an 
acute local problem arising from an employer’s discharge of all its em- 
ployees for joining a union. Under Section 7 of the act, the “right to 


80 Davis, HANDBOOK ON ADMINISTRATIVE Law 184 (1951). 
8160 Stat. 237 (1946), 5 U.S.C. $ 1001(c). 

82 See note 26 supra. 

83 See note 23 supra. 

84 See note 21 supra. 

85 Hearings, supra note 55. 
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self-organization . . . [and] to bargain collectively” are federally pro- 
tected rights. But in this instance, the Board’s initial investigations led 
to the discovery that the company’s interstate commerce business 
amounted to only $97,000 during the preceding year, failing, therefore, 
to measure up to the new Board requirement of $100,000. The Union 
was informed that “the company’s business is not sufficient to meet pres- 
ent Board jurisdictional standards . . .” and that no complaint would be 
issued in the matter. The union representative testified that Kentucky 
has many small industries whose interstate business does not reach 
$100,000. A large percentage of these factories and plants were cov- 
ered by Taft-Hartley prior to the time when the Board revised its juris- 
dictional standards upward in 1954. Since that time approximately 25 
percent of all small businesses in Kentucky have been denied coverage 
under the act.8* There is no way of knowing how many times this situa- 
tion might be multiplied throughout the country, but so long as the 
Board retains its “yardstick” tests of jurisdiction, the situation will doubt- 
less continue to jeopardize rights Taft-Hartley was enacted to protect. 


IV. Some Proposep SoLuTIONS 


This discussion would not be complete without at least mentioning 
some of the solutions that have been proposed to solve this difficult and 
complex problem. Although Congress has been well-informed on the 
federal-state jurisdictional controversy, it has not acted on proposed 
legislation previously presented to it. Perhaps the situation did not seem 
urgent prior to the Guss decision. However, on the day following that de- 
cision Senator Watkins introduced a bill in the Senate, proposing to 
amend the National Labor Relations Act by adding a new subsection 
to section 6 as follows: 


(b) (1) The Board, in its discretion, may decline to assert jurisdic- 
tion over any labor disputes where, in the opinion of the Board, 
the effect on commerce is not sufficiently substantial to warrant the 
exercise of its jurisdiction. 

(2) Nothing in this Act shall be deemed to prevent or bar any 
agency, or the courts of any State or Territory, from assuming and 
exercising jurisdiction over labor disputes or classes of labor dis- 
putes over which the Board would decline, pursuant to paragraph 
(1) of this subsection, to assert jurisdiction.** 


86 Td. at 128-130. 

87 Id. at 135. One member of the subcommittee summed up his views thus: “This 
situation has in effect placed these laboring people . . . in the same position they were 
in twenty-five years ago when they had no National Labor Relations Act whatever.” 


88S. 1723, 85th Cong., Ist Sess. (1957). Referred to Senate Committee on Labor 
and Public Welfare. 
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The companion bill to this* was introduced by Congressman Ayres in 
the House on the following day. Later, in an effort to circumvent the 
admittedly “touchy” area of Taft-Hartley amendments, Senator Watkins 
introduced a bill to amend the Administrative Procedure Act, by adding 
a new section similar to his proposed amendment to the National Labor 
Relations Act.®° 

Any consideration of “solutions” should include mention of the fact 
that a Taft-Hartley amendment might be very difficult to enact in the 
present session of Congress.®* A hoped-for increase in the Board’s ap- 
propriation would probably be even more in the realm of wishful think- 
ing. Advocates of a solution in the form of adoption of rule-making 
procedures by the Board in setting up monetary jurisdictional standards 
must first establish the validity of such standards as a proper adminis- 
trative “rule,” a matter open to serious doubt.*? Perhaps the Board’s own 
efforts to examine more carefully the possibilities of ceding jurisdiction 
would provide a more realistic and less dubious approach. 


89 H.R. 6432, 85th Cong., Ist Sess. (1957). Referred to the House Committee on 
Education and Labor. 

90S. 1933, 85th Cong., Ist Sess. (1957). Referred to Senate Committee on the 
Judiciary. The new section would read: 


Sec. 13. In any case in which an agency which is authorized to exercise juris- 
diction over any matter involving the regulation of commerce, or to decline to 
exercise such jurisdiction, declines to exercise such jurisdiction on the ground 
that the effect on commerce is not sufficiently substantial to warrant the exercise 
of such jurisdiction, nothing in any Act of Congress shall be deemed to prevent 
or bar any agency or court of any State or Territory from assuming and ex- 
ercising jurisdiction under the laws of such State or Territory over the matter 
or class of matters with respect to which jurisdiction is so declined. 


See also “A Bill to establish rules of interpretation governing nae on the effect 
of Acts of Congress on State laws,” introduced in January, 1957, by Congressman 
Smith in the House (H.R. 3, 85th Cong., Ist Sess. (1957) ) and Senator McClellan in 
the Senate, (S. 337, 85th Cong., lst Sess. (1957) ), which would establish: 


That no Act of Congress shall be construed as indicating an intent on the part of 
Congress to occupy the field in which such Act operates, to the exclusion of any 
State laws on the same subject matter, unless such Act contains an express pro- 
vision to that effect. No Act of Congress shall be construed as invalidating a 
provision of State law which would be valid in the absence of such Act unless 
there is a direct and positive conflict between an express provision of such Act 
and such provision of the State law so that the two cannot be reconciled or 
consistently stand together. 


91 Speech by Sen. Ives, Daily Labor Report, Oct. 17, 1957. In an address to the 
newly-formed Association of State Labor Relations Agencies meeting in New York 
City, Senator Ives stated at that time that he felt it would be “next to impossible” 
to obtain a single amendment to the Taft-Hartley Act. Notice should be taken, 
however, of the fact that the President included the jurisdictional problem in his 
January, 1958, message to Congress recommending additional labor-management legis- 
lation. See The Evening Star (Washington), Jan. 23, 1958, p. A-7, col. 1. 

%2 Other agencies are not free from such problems. The Securities and Exchange 
Commission had a rule in effect for many years (Rule U-9) purporting to exempt 
from all the provisions of the Public Utility Holding Company Act of 1935 any holding 
company system if the net book value of its utility assets did not exceed $1,000,000 at 
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A suggestion has been made that some type of cession formula might 
be worked out whereby the state labor tribunal would apply the federal 
labor law to a case which was ceded to it for disposition.* A careful 
reading of the proviso in section 10(a) would not wholly preclude such 
an arrangement, at least on an interim basis. According to the proviso, 
the cession need not be to a labor board, but to “any agency,” unless the 
provision of the state statute applicable to the determination of such cases 
“fs inconsistent with the corresponding provision of this Act or has re- 
ceived a construction inconsistent therewith.” If there is any state 
agency available to handle a labor dispute and no legislation at all the 
Board might enter into a cession agreement whereby the state agency 
could accept jurisdiction of cases ceded to it by the Board, and such 
arrangement might prove workable unless and until the state attempted 
to regulate such agency in a manner inconsistent with the federal act. 
Where state legislation is presently in force, an agreement could still be 
effected, requiring the state agency to apply the federal act to interstate 
commerce labor cases ceded to it and to continue to operate under the 
cession agreement until appropriate state legislation could be passed (to 
align the state labor law with federal law). 


V. CONCLUSION 


A reasonable solution of the jurisdictional problem in labor disputes af- 
fected by the federal legislation must accept as a basic premise that it is 
the function of the National Labor Relations Board to ascertain whether 
the dispute is one “affecting interstate commerce” and that in reaching 
its determination of this question, it should not apply any set standard of 
volume of interstate business. Each case must be viewed from the per- 
spective of its own facts and the test in each case must be the effect of 
the labor dispute on the “free flow of commerce,” taking into considera- 
tion the immediate picture of the disputants and the over-all concept of 
commerce between the states. If this places a staggering load on the 
NLRB, as presently constituted, the solution might be found in “interim” 
or case-by-case cession agreements with a state agency. The solution 
should be found outside of self-imposed limits to the Board’s jurisdiction. 


December 31, 1946, or if its gross utility revenues for the preceding calendar year did 
not exceed $350,000. On March 14, 1957, the Commission issued Holding Company 
Act Release No. 13414 proposing to rescind the Rule, giving as one reason for the 
proposed rescission: “The doubtful authority under the Act for a rule which purports 
to exempt holding companies as such solely because of small size.” On February 5, 
1958, by Holding Company Act Release No. 13670, Rule U-9 was rescinded. The 
reference serves to illustrate that eventually the dubious validity of a rule promulgated 
by an administrative agency can lead to its rescission in a moment of enlightened self- 
examination. 

98 See Hearings, supra note 55, at 41. 

94 See note 6 supra. 





Case Notes 


EvipENCE—ADMISSIBILITY IN FEDERAL Courts OF WIRETAP EviIpENCE OB- 
TAINED BY STATE OFFICERS IN VIOLATION OF SECTION 605 OF THE FED- 
ERAL Communications Act—Benanti v. United States, 355 U.S. 96 
(1957). 


Defendant was suspected of violating a state law concerning traffic in 
narcotics. State police officers obtained a warrant under the New York 
statute which permitted them to tap the telephone wires used by the de- 
fendant.' The officers thus learned that “eleven pieces” were to be trans- 
ported; and, believing this to be the narcotics shipment, defendant’s auto- 
mobile was searched. Eleven cans of untaxed alcohol, the possession of 
which constituted an offense against the United States,? were found and 
defendant was duly prosecuted and convicted in a federal court. A 
timely motion to ao the evidence obtained by the wiretap was 
denied. The Court o —_ affirmed. Held, reversed; Wiretap evi- 
dence obtained by state officers in violation of section 605 of the Com- 
munications Act of 1934, even though the wiretap was authorized by 
state law, is not admissible in a federal court. 

Any claim for the exclusion of logically relevant evidence in criminal 
prosecutions must be justified by an overriding public policy expressed 
either by the Constitution or by statute. One such class of evidence 
deemed inadmissible in federal courts is evidence obtained in violation 
of section 605 of the Communications Act of 1934.4 This exclusio: 
rule is grounded on the words of the statute which prohibit the un- 
authorized divulgence of an intercepted communication.® 

Before the exclusionary rule may be invoked it must be shown that 
there was an actual “interception.” * In Rathbun v. United States," de- 


1N.Y. Const. art. I, $12 (1939); N.Y. Cope Crim. Prac. §813-a. An ex parte 
order for the interception of telephonic communications for a designated telephone 
number and for a limited period of time may be issued by specified judges upon oath 
or affirmation by the attorney general, a district attorney, or a police officer above the 
rank of sergeant where a showing is made of reasonable grounds that evidence of a 
crime may thus be obtained. For a comprehensive discussion of this procedure and its 
efficacy, see note, 26 ForpHAML.Rev. 540 (1957). 

2 Int. Rev. Cove or 1954, $§ 5008(b) (1), 5642. 

8 Nardone v. United States, 308 U.S. 338, 340 (1939). 

4 Nardone v. United States, 302 U.S. 379 (1937). 

5 Communications Act of 1934, 48 Stat, 1103, 47 U.S.C. $605 (1952) provides in 
part: “ ... mo person not being authorized by the sender shall intercept com- 
munication and divulge or publish the existence, contents, substance, purport, effect, or 
meaning of such intercepted communication to any person... .” 

6 See Note, Meaning of “Interception,” 53 M1cu.L.Rev. 623 (1955). 

7 355 U.S. 107 (1957). 
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cided on the same day as the Benanti case, the Supreme Court stated that 
the conversation itself is not privileged; there must be an interfer- 
ence with the means of communication in order to constitute a violation 
of section 605.8 Thus where an “interception” is established, section 605 
operates as an exclusionary rule of evidence in the federal courts.® 

Any consideration of wiretap evidence must begin with Olmstead v. 
United States,’ a case decided prior to the enactment of the Communi- 
cations Act of 1934. In this case the court refuted a contention that a 
wiretap was a violation of the fourth amendment."t However, Justices 
Brandeis and Holmes dissented strongly, interjecting moral overtones 
evident in subsequent decisions. After passage of the Communica- 
tions Act, admissibility of evidence obtained in violation of section 


8In Rathbun, state officers had listened in on an extension telephone at the request 
of the receiver of the telephone call. This invitation was not disclosed to the caller. 
The caller was convicted in a federal court of transmitting a threat in an interstate 
communication, in violation of 18 U.S.C. §875(b) and (c) (1952), on the basis of 
testimony by these police officers. The Supreme Court held that listening in on an 
extension telephone by a third party without the consent of the sender but with the 
Po of the receiver does not violate section 605 of the Communications Act of 

If read literally, section 605 prohibits interception without authority of the sender. 
On the basis of this literal interpretation a conflict existed in the lower federal courts 
as to whether a telephone call could be “intercepted” though there be no physical 
interference with the system of communications. The majority of these decisions in- 
terpreted the statute as being violated only when the integrity of the system of com- 
munications was broken. See United States v. Yee Ping Jong, 26 F. Supp. 69 (W.D. 
Pa. 1939); United States v. White, 228 F.2d 832 (7th Cir. 1956); Flanders v. 
United States, 222 F.2d 163 (6th Cir. 1955) ; United States v. Sullivan, 116 F. Supp. 
480 (D.C.D.C. 1953), aff'd, 219 F.2d 760 (D.C. Cir. 1955); United States v. Lewis, 
87 F. Supp. 970 (D.C.D.C.), rev'd on other grounds sub nom. Billeci v. United States, 
184 F.2d 394 (D.C. Cir. 1950); United States v. Bookie, 229 F.2d 130 (7th Cir. 
1956) ; United States v. Pierce, 124 F. Supp. 264 (N.D. Ohio 1954). Other courts 
held the conversation itself “privileged”; authority of both parties to the call was 
necessary to prevent an interception. See United States v. Polakoff, 112 F.2d 888 
(2d Cir. 1940); United States v. Fallon, 112 F.2d 894 (2d Cir. 1940); Reitmeister 
v. Reitmeister, 162 F.2d 691 (2d Cir. 1947); United States v. Coplon, 185 F.2d 629 
(2d Cir. 1950). The Rathbun case settled any remaining conflict by refuting the 
contention that the privacy of the communication itself is protected by the statute. 
It is to be especially noted that Rathbun did not concern surreptitious listening on the 
extension where neither party to the call consents. Such a case would severely test 
the court’s pronouncement that the communication itself is not privileged. Thus it is 
reasonable to assume that it is the physical means and not the privacy of com- 
munication which the statute protects, and that the courts will hold surreptitious lis- 
tening not a violation of section 605. 

9 See note 4 supra. 

10 277 U.S. 438 (1928). 


11 Evidence obtained by federal officers in violation of U.S. Const. amend. IV is 
inadmissible in a federal court. Weeks v. United States, 232 U.S. 383 (1914). 


12 Wiretapping was characterized as a “dirty business ;” a means of espionage much 
more oppressive than the general warrants or the writs of assistance. Olmstead v. 
United States, supra note 10, at 476 (dissent). However, these characterizations 
have been criticized as misleading: “To suggest that tapping telephone lines by 
police officers is ‘dirty business’ is beside the point. Shooting a man is ‘dirty busi- 
ness’ too, but we approve of our police officers carrying loaded revolvers. Police of- 
ficers cannot apprehend the enemies of society while carrying ‘The Age of Chivalry’ 
in one hand and Emily Post’s latest edition on ‘Etiquette’ in the other.” Common- 
wealth v. Chaitt, 176 Pa. Super. 318, 107 A.2d 214, 223 (1954). 
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605 was before the court in Nardone v. United States.* The statute 
was there construed as applying to the Government and, therefore, 
evidence obtained by federal agents through the use of a wiretap 
was held inadmissible in the federal courts. No subsequent use may be 
made of that evidence in the federal court so long as the taint from the 
original illegal wiretap remains.‘* However, one not a party to the com- 
munication has been held to have no standing to object to its use in evi- 
dence. The protection of the statute is extended to intrastate com- 
munications as well as to interstate communications.1*¢ Evidence obtained 
by a private individual in a wiretap has been held inadmissible.*7_ Like- 
wise, a state police officer violates section 605 when he wiretaps,’* but 
prior to Benanti, evidence gained by such state officers had been admis- 
sible in a state court.?® 


In the Benanti case the court declared that the prohibition — “any 
person” in section 605 included state officers and that the federal courts 
were precluded by the statute from using the wiretap evidence. As 
stated in the first Nardone case, the prohibitions of the statute applied 
against the government.® Thus the phrase “any F onan embraces gov- 
ernment agents, federal or state, engaged in the detection of crime, and 
the phrase “divulge an intercepted communication to any person” in- 
cludes testimony in court as to the contents of such a communication.” 

The Benanti case sweeps aside all distinctions as to the allegiance of 
the persons presenting such wiretap evidence and firmly establishes the 


principle that if evidence is obtained in a wiretap forbidden by section 
605, its use is barred in the federal courts. 

The Court also held that state officers had violated section 605 even 
though the laws of New York authorized wiretaps by the police to pro- 
cure evidence of crime and even though there were safeguards sur- 
rounding the issuance of authority to wiretap. The Court further stated 
that the Federal Communications Act was designed to comprehensively 


18 302 U.S. 379 (1937). 

14 See note 3 supra. “The essence of a provision forbidding the acquisition of evi- 
dence in a certain way is that not merely evidence so acquired shall not be used before 
the Court, but that it shall not be used at all.” Silverthorne Lumber Co. v. United 
States, 251 U.S. 385, 392 (1920). 

15 Goldstein v. United States, 316 U.S. 114 (1942). 

16 Plainly the interdiction thus pronounced is not limited to interstate and foreign 
communications. And, as Congress has power, when necessary for the protection of 
interstate commerce, to regulate intrastate transactions, there is no constitutional re- 
quirement that the scope of the statute be limited so as to exclude intrastate com- 
munications.” Weiss v. United States, 308 U.S. 321, 327 (1939). 

17 United States v. Stephenson, 121 F. Supp. 274 (D.C.D.C. 1954), appeal dis- 
missed, 223 F.2d 336 (D.C. Cir. 1955). 

18 United States v. Benanti, 244 F.2d 389 (2d Cir. 1957). 

19 See Schwartz v. Texas, 344 U.S. 199 (1952). It would appear that this case may 
be, in effect, overruled by Benanti, although the Supreme Court explicitly stated that 
the Schwartz case was not contrary to Benanti. 

20 See note 4 supra. 

21 Jd. 
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regulate interstate and intrastate communications and that its provisions 
pre-empted the states from acting in the communications field.” 

It is difficult to ascertain the intent of Congress i in enacting section 605 
and extending its application to wire communications since there is a 
dearth of legislative debate on the point.** However, it may be fairly 
stated that the existence of section 605 as a valid law creates a standard 
of reasonable conduct applicable to all persons. Presence of this standard 
and its application to state officers as enunciated in the Benanti case 
prompts reconsideration of the status of wiretap evidence in the state 
courts. It is well settled that section 605 prohibits interception of intra- 
state communications. The decision in the principal case indicates that 
state statutes which legalize wiretapping are inconsistent with section 
605, regardless of safeguards surrounding the issuance of authority to 
wiretap which the states impose.*® Section 605 therefore creates a 
standard of reasonable action established by Congress, and when a state 
officer offers wiretap evidence in a state court both he and the state 
court violate this standard of reasonableness. It would seem that the 
question may thus arise as to whether it is a denial of due process for a 
state court to allow a state officer to commit a continuing violation of a 
federal statute in a state court in order to secure a conviction. Admission 
of wiretap evidence in a state court was last before the Supreme Court in 
Schwartz v. Texas.* It was there held that assuming that section 605 
applied to state officers, it would not be lightly inferred that Congress 
meant to preclude state courts from formulating their own rules with re- 
gard to admission of wiretap evidence.?* 


22 Cf. Pennsylvania v. Nelson, 350 U.S. 497 (1956) ; Hill v. Florida, 325 U.S. 538 
(1945) ; Hines v. Davidowitz, 312 U.S. 52 (1941). 


23 Section 605 was formerly section 27 of the Radio Act of 1927. It was carried 
over into the Communications Act of 1934 without significant comment. Thus, al- 
though the courts have presumed a congressional intent in construing section 605, it is 
largely a fiction giving effect to judicial policies. See Comment, 57 Cotum. L.Rev. 
1139, 1162 (1957) ; Congressman Rayburn stated before the Committee on Interstate 
and Foreign Commerce, ‘ ‘I think it is also a fair statement to make that the bill as a 
whole does not change existing law, not only with reference to radio, but with 
reference to telegraph, telephone, and cable, except in the transfer of the jurisdiction 
“9 — minor amendments to make that transfer effective.” 78 Conc. Rec. 10313 

934). 

24 See note 15 supra. 


25 Subsequent to the decision in the Benanti case, the New York courts had occasion 
to pass on the validity of the New York procedure for obtaining a wiretap, and con- 
cluded that the Benanti case invalidated the New York statute. Jn re Interception 
of Telephone Communications, 26 U.S.L. WeeK 2331, (N.Y. Sup. Ct. Jan. 2, 1958). 


26 See note 19 supra. 


27In reaching this decision, the Court relied to a great extent on its decision in 
Wolf v. Colorado, 338 U.S. 25 (1949), where it was held that although the fourth 
amendment was enforcible against the states through the due process clause of the 
fourteenth amendment, the Supreme Court would not preclude the state courts 
from formulating their own rules of evidence in admitting or rejecting evidence 
gained in an unreasonable search or seizure. It was emphasized that the Constitution 
says nothing about the exclusion of evidence procured in an unreasonable search or 
seizure. The federal exclusionary rule is a “judicially created rule of evidence” ap- 
plicable to all federal courts by virtue of the Supreme Court’s general supervisory 





CASE NOTES 469 


It would appear, therefore, that the principal case may very well have 
both an important application and significant implications. First, it wd 
declares that wiretap evidence obtained by state officers is not admissible 
in federal courts. wage the language of the principal case fairly 
intimates that: (1) state officers violate section 605 when they wiretap, 
even though a state statute allows same; (2) divulgence in a state court of 
wiretap evidence so obtained is also a continuing violation of a federal 
statute; and (3) section 605 creates a general standard of reasonable 
conduct applicable to both federal and state officers. Thus it could be 
reasonably argued that a logical extension of the combined effect of 
these three conclusions would be to preclude admission in state courts of 
wiretap evidence obtained by state officers, on the ground that such ad- 
mission would constitute a violation of the due process clause of the 
fourteenth amendment. The opinion itself, however, refrains from draw- 
ing such a conclusion. 

Kenneth G. Anderson 


Farr TrapDE—THeE McGuire Act—ABSOLUTE PROHIBITION OF RESALE 
Price MAINTENANCE AGREEMENTS BETWEEN CompPEtTiTors—Esso Stand- 
ard Oil Co. v. Secatore’s, Inc., 246 F.2d 17 (1st Cir.), cert. denied, 355 
US. 834 (1957). 


The Esso Standard Oil Company brought suit to enjoin one of its 
“non-signer” retailers from selling Esso gasoline for less than the mini- 
mum retail price established by resale price maintenance agreements be- 
tween Esso and certain of its retailers.1 The defendant retailer contended 
that the agreements were invalid because Esso was in competition with 
the defendant and its other retailers by virtue of Esso’s sales by commer- 
cial accounts? directly to ultimate consumers. The defendant also sold 
gasoline by commercial accounts to similar consumers. However, under 
the Miller-Tydings* and McGuire* Acts, agreements between “corpora- 


power over federal procedure. Wolf v. Colorado, supra at 40. (concurring opinion.) 
A fortiori it would be a significant step indeed to extend a judicially created rule of 
evidence to the state courts. The rule of evidence in the case of section 605 bears a 
far different relation to state court procedure. It is a valid legislative pronouncement 
of uniform application. 


1 The suit was instituted pursuant to the Massachusetts Fair Trade Law, Mass. 
Ann. Laws, c. 93, §§ 14A-14D (1954). 


2A producer’s commercial accounts are for the most part accounts with operators 
of fleets of trucks or taxicabs. In some cases, an oil company, at its own expense, 
provides and maintains storage tanks and pumps on a customer’s premises. For this 
service the cost of gasoline is somewhat higher than its posted tank-wagon price. 
A retailer’s commercial accounts operate in much the same manner except it services 
these accounts at its filling stations in the same way that filling stations generally 
provide for their customers. However, because of the obviously larger volume of 
business as a result of these commercial accounts, the cost of gasoline is somewhat 
lower than the price charged to ordinary customers. 

350 Strat. 693 (1937), 15 U.S.C. $1 (1952). 


466 Srar. 632, 15 U.S.C. §45 (1952). The McGuire Act amended $5(a) of the 
Federal Trade Commission Act by adding inter alia §5(a) (2)-(5) (1952). 
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tions in competition with each other” are expressl prohibited. The dis- 
trict court’s judgment for the defendant was affirmed by the court of 
appeals, holding that the plaintiff oil company and the defendant retailer 
were corporations in competition with each other for a substantial num- 
ber of consumers, and therefore the resale price maintenance agreements 
between Esso and its retailers were illegal. Regardless of the degree of 
competition, agreements between competitors are positively forbidden 
by the McGuire Act. 


In the celebrated case of Dr. Miles Medical Co. v. John D. Park & Sons 
Co.,° the Supreme Court held that all resale price maintenance agreements 
in interstate commerce are violative of the Sherman Act.* But the same 
Court, in Old Dearborn Distributing Co. v. Seagram-Distillers Corp.," 
upheld state statutes authorizing resale price maintenance agreements as 
an appropriate means of protecting the good will which attaches to a 
producer’s trademark. As a result of this case, Congress, since 1937, has 
allowed, as an exemption from the Sherman Act, a limited form of ver- 
tical resale price maintenance.* Since 1952, the most important federal 
act bestowing federal approbation to state fair trade laws has been the 
McGuire Act.® ' 


The McGuire Act is an expansion of the earlier Miller-Tydings Act 
in that it contains the consequential “non-signer” clause’® and permits 
contracts prescribing “minimum or stipulated” resale prices.‘ The 
Miller-Tydings Act includes only “minimum” resale prices.1* Never- 
theless, both Acts grant the antitrust exemption to resale price main- 
tenance systems only: (1) for “ ... a commodity which bears, or the 
label or container!* of which bears, the trade mark, brand, or name of the 
producer or distributor of such commodity and which is in free and 
open competition with commodities of the same general class . . .” 


5 220 U.S. 373 (1911) ; accord, United States v. Socony-Vacuum Oil Co., 310 U.S. 
150 (1940). 

6 26 Start. 209 (1890), 15 U.S.C. §§ 1-8 (1952). 

7299 U.S. 183 (1936). 

8 See note 3 supra. 

® See note 4 supra; see also H.R. Rep. No. 437, 82d Cong., 2d Sess. 1 (1952). 

1066 Srat. 632, 15 U.S.C. $45(a)(3) (1952). The Miller-Tydings Act did not 
have the “non-signer” provision. The Supreme Court in Schwegmann Bros, v. 
Calvert Distillers Corp., 341 U.S. 384 (1951), had held that resale price agreements 
could not be enforced against non-contracting parties. 

11 66 Stat. 632, 15 U.S.C. $ 45(a) (2) (1952). 

12 See note 3 supra. 

18 In the Massachusetts Fair Trade Law (see note 1 supra), as well as in the 
statutes of ten other states, there is included “. . . or the vending equipment from 
which said commodity is sold to consumers bears the trade mark... .” 2 CCH 
Trave Rec. Rep. { 4 10,620.03-15,220.02 (10 Ed. 1956). However, this provision is 
absent in both the Miller-Tydings and McGuire Acts. 

The question as to the scope of these “container clauses” was adjudicated for the 
first time in United States v. Socony Mobil Oil Co., 150 F. Supp. 202 (1957) (see 
notes 31-34 infra), and in that case, the court took judicial notice that the “con- 
tainer” of the commodity bore the producer’s trade mark. 

14 See notes 3 and 4 supra. 
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and (2) if there are no agreements “ ... between... corporations in 
competition with each other.” ** The Supreme Court has declared that 
these requirements must be narrowly construed’ and that Congress has 
allowed only a restricted form of vertical resale price maintenance.'* 

The case of United States v. McKesson & Robbins, Inc.® involved a 
drug manufacturer who acted as a wholesaler of its own products as well 
as the products of other drug manufacturers by making direct sales to 
retailers. ‘The company also sold its own branded products to inde- 
pendent wholesalers. Resale price maintenance agreements were entered 
into between the manufacturer and the independent wholesalers. The 
Court held that such agreements between the manufacturer-wholesaler 
and other independent wholesalers were illegal under the Sherman Act 
because the McGuire Act immunity explicitly disallows agreements 
“. .. between wholesalers . . . in competition with each other.” McKes- 
son argued that when the company panes the contracts, it did so as 
a manufacturer. In repudiating this logic, the Court declared that resale 
price maintenance is a “. . . privilege restrictive of a free economy .. .” ® 
and upheld the Government’s position that as to the wholesale business, 
McKesson competed with the independent wholesalers and therefore 
could not defend its resale price maintenance system. The Court em- 
phasized that “. . . the crucial inquiry is whether the contracting parties 
compete with each other.” ° 

As early as 1940, in United States v. Socony-Vacuum Oil Co.,”' the 
Supreme Court recognized the inherent inadvisability of the “reasonable- 
ness” approach to determine the legality of resale price maintenance 
agreements.” The applicability of the “rule of reason” ** approach to 
price fixing™ has been emphatically rejected. 


1566 Stat. 632, 15 U.S.C. $45(a)(5) (1952): Agreements “. . . between manu- 
facturers, or between producers, or between wholesalers, or between brokers, or be- 
tween factors, or between retailers, or between persons, firms, or corporations in 
competition with each other . . .” are absolutely prohibited. 

16 United States v. Bausch & Lomb Optical Co., 321 U.S. 707, 721 (1944): “A 
distributor of a trade-marked article may not lawfully limit by agreement, express or 
implied, the price at which or the persons to whom its purchaser may resell except as 
the seller moves along the route which is marked by the Miller-Tydings Act.” 

17 United States v. McKesson & Robbins, Inc., 351 U.S. 305, 313 (1956). 

18 351 U.S. 305 (1956). 

19 Jd. at 316. 

20 Jd. at 313. For an economic analysis of the McKesson case, see Herman, Fair 
Trade and McKesson & Robbins, 44 Cautr.L.Rev. 853 (1956). 

21 310 U.S. 150 (1940). 

22 Jd. at 221-222: “. . . Congress has not left us the determination of whether 
or not particular price-fixing schemes are wise or unwise, healthy or destructive. .. . 
{T]he Sherman Act, so far as price-fixing agreements are concerned, establishes one 
uniform rule applicable to all industries alike.” 

28 The “rule of reason” permits the consideration of such factors as intent, purpose, 
and the economic as ‘well as the legal effect of a possible antitrust violation. To a 
great extent, the application of this rule would circumvent the “illegal per se” tradi- 
tion which the courts have established for certain types of anti-competitive conduct, 
especially in price-fixing agreements. ; 

24 United States v. McKesson & Robbins, Inc., 351 U.S. 305, 309 (1956): “... 
[P]rice fixing is contrary to the policy of competition underlying the Sherman Act 
and . . . its illegality does not depend on the showing of its unreasonableness. . . .” 
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In the principal case Esso argued that it was not a competitor with 
the defendant retailer and therefore its resale price maintenance agree- 
ments did fall within the purview of the McGuire Act because “. . . com- 
petition im rendering the same service . . .” is not equal to “. . . com- 
petition for the same customers... .” > Even though their techniques 
of doing business differed widely, the court rejected this contention be- 
cause Esso sold substantial amounts of gasoline directly to ultimate con- 
sumers on commercial accounts®* as well as to its retail dealers. How- 
ever, the defendant retailer also maintained similar commercial accounts. 
The court acknowledged that Esso gave more service for a higher price 
and that the defendant gave less service for a lower price, but went on 
to say that each in its own way attempted to attract the business of sup- 
plying gasoline directly to large operation consumers. This enterprise 
placed Esso in competition with the defendant because they both com- 
peted with each other in sales to commercial accounts. Following the 
McKesson case, the court held that “ . . . any competition for customers 
is an absolute bar to price maintenance agreements between competi- 
tors.” 27 

Accentuating the narrow construction afforded the requirements of 
the McGuire Act, one judge made the suggestion that Esso’s “. . . rights 
[were] lost not because of [the defendant retailer’s] special activities 
which made them persons in competition, but because its own activities 
made it a retailer.”** This interpretation of section 45(a)(5) of the 
McGuire Act is not altogether justified. The Supreme Court regarded 
the last phrase in the proviso (“in competition with each other”) as the 
necessary ingredient to the absolute disallowance of a given price-fixing 
scheme.*® ‘Thus, agreements between parties on the same functional 
level are illegal when the parties are competing with each other. The 
maxim de minimis non curat lex was held inapplicable in this case.°° 
And because the court refused to “compartmentalize” Esso’s business, 
partial injunctive relief for that separate class of business in which Esso 
and the defendant retailer did not actually or potentially compete was 
not conceded. 

As the McKesson decision was the uncompromising precedent for the 
principal case, it is difficult to comprehend the subsequent holding by a 


25 246 F.2d 17, 20 (1957). (Court’s emphasis. ) 

26 The court applied the test of volume of annual business involved in these com- 
mercial accounts to determine whether this enterprise constituted a large enough 
portion of Esso’s total business so as to put Esso in competition with the defendant 
dealer. The court failed to suggest the use of the product as a possible test. This 
test would apply to all customers who use the product in their business, e.g., a large 
trucking operation or a privately owned and operated taxicab. 

27 246 F.2d at 22. 

28 Jd. at 24. (concurring opinion.) 

29 United States v. McKesson & Robbins, Inc., 351 U.S. 305, 313 (1956): “Con- 
gress thus made as plain as words can make it that without regard to categories or 
labels, the crucial inquiry is whether the contracting parties compete with each other.” 

30 In 1955, Esso’s commercial accounts in Massachusetts amounted to over $3,000,000 
or about 10 per cent of its gross local business. 
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district court in the same circuit. In the criminal antitrust action of 
United States v. Socony Mobil Oil Co.,3' the Government produced af- 
fidavits verifying (1) that Socony sold directly to ultimate consumers 
on commercial accounts; (2) that Socony had entered into resale price 
maintenance agreements with its established retailers; and (3) that some 
of these retailers maintained their own commercial accounts.32. It would 
seem that the conclusions to be deduced from this set of facts would 
a fortiori place Socony in the same circumstance as Esso in the principal 
case because these facts taken as a whole inescapably establish Socony’s 
status as a retailer in competition with its retail dealers. Nevertheless, 
the indictments were dismissed for failure to charge an offense under the 
Sherman Act.** By disregarding section 45(a)(5) of the McGuire Act 
which expressly prohibits “. . . agreements . . . between retailers . . . in 
competition with each other,” the vital question of whether or not 
Socony was a retailer in competition with its retail dealers was not de- 
cided.** Consequently, with the exception of the Socony Mobil case, the 
courts have given absolute affirmation to the “in competition with each 
other” proviso of section 45(a)(5) and have demonstrated their re- 
luctance to permit resale price maintenance agreements to co-exist with 
partial integration.*® 

The Department of Justice has long favored repeal of the federal fair 
trade exemptive statutes because of their belief that the acts are not con- 
sonant with the spirit embodied in the antitrust laws.*® The more 
articulate exponents of fair trade, on the other hand, reason that a con- 
scientious enforcement of the fair trade laws, compelling literal adher- 
ence to all sections therein, does not weaken the overall effectiveness of 
the antitrust laws.*7 It has been suggested, however, that “Congress 
chose to legislate [the fair trade exemptions to the antitrust laws] in 
generalities,” leaving the actual congressional intent for the courts to 
unravel.3° The Supreme Court, stressing the interpretation that the “in 
competition with each other” phrase in section 45(a)(5) modifies the 
prohibition against agreements between parties on the same “functional 
level,” has stated that the meaning of the phrase is devoid of ambiguity, 
because it spells out in unmistakable language those who may not con- 


31150 F. Supp. 202 (1957). 


32 Brief for Appellant, p. 8, United States v. Socony Mobil Oil Co., 150 F. Supp. 
202 (1957). 


33 Appeal filed April 20, 1957, and still pending. 


84 The court declined to consider an affidavit supporting this contention holding 
that it was filed “too late,” though filed on the same day as the reply briefs of the 
parties, December 18, 1956. The opinion of the court was not handed down until 
March 20, 1957. 


35 See Weston, Resale Price Maintenance and Market Integration: Fair Trade or 
Foul Play? 22 Geo.Wasu.L.REv. 658 (1954). 

86 U.S. AtrorNey GENERAL’s NATIONAL COMMITTEE TO STUDY THE ANTITRUST 
Laws 149-155 (1955). 

37 See Adams, Resale Price Maintenance: Fact or Fancy, 64 Yate L.J. 67 (1955). 


See also Adams, Fair Trade and the Art of Prestidigitation, 56 Yate L.J. 196 (1955). 
38 Note, 43 Va.L.ReEv. 933, 937 (1957). 
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tract resale price agreements.*® If any other formula were improvised, 
such as the study of the purposé, intent, and effect of a particular resale 
price agreement, a prediction as to the outcome of any future litigation 
would be mere speculation.“ An adoption of this or any like formula 
would necessitate a case-by-case examination, a procedure which has at- 
tained some notice and favor as the most equitable method of resolving 
whether or not a particular resale price agreement is legal.#! Notwith- 
standing any possible benefits to be derived from an approach of this 
nature, the courts have steadfastly resisted its application.* 

Both Congress and the courts have furnished an intelligible and con- 
venient procedure to effectuate proper contracts for resale price main- 
tenance, namely, scrupulous adherence to the absolute prohibition of any 
resale price agreements whatsoever between competitors. 


Robert B. Norris 


Lasor LAw—JurispDICcTION OF STATE Court TO ENJoIN VIOLATION OF No- 
STRIKE CLAUSE IN COLLECTIVE BARGAINING AGREEMENT—McCarroll v. 
Los Angeles County Dist. Council of Carpenters, 315 P.2d 322 (Cal. 
1957), cert. denied, 26 U.S.L. Weex 3220 (U.S. Jan. 27, 1958) (No. 
724). 


An employer and a labor union entered into a collective bargaining 
agreement containing a “no-strike” clause, and the employer later sued 
in a California state court to enjoin a strike called by the union. The 
po ro Court granted a preliminary injunction against the union. Held, 
a ed (vacating the opinion of the District Court of Appeals); state 
courts have concurrent jurisdiction with federal courts over suits under 
section 301 of the Labor Management Relations Act of 1947.1 

State action in the field of labor relations has been precluded in man 
areas. A state cannot enact a statute in conflict with the National Labor 
Relations Act,? nor can a state labor board certify a union as a collective 





39 See notes 15, 20, and 29 supra. 

40 See note 35 supra, at 667: Any improvised formula “. . . would, however, present 
difficult problems of proof of the elusive element of the intent with which fair-trade 
agreements are made. It probably would mean that very few fair-trade agreements 
of partially-integrated concerns would be invalidated as ‘horizontal’ agreements.” 

41 Note, 46 Gro.L.J. 170, 175 (1957). 

42 See notes 22 and 24 supra. 


1 Section 301 provides : 


(a) Suits for violation of contracts between an employer and a labor organiza- 
tion representing employees in an industry affecting commerce as defined in 
this Act, or between any such labor organizations, may be brought in any dis- 
trict court of the United States having jurisdiction of the parties, without re- 
spect to the amount in controversy or without regard to the citizenship of the 
parties. 61 Stat. 156 (1947), 29 U.S.C. § 185(a) (1952). 


2 Amalgamated Ass’n. of Street Ry. Employees v. Wisconsin Employment Relations 
Bd., 340 U.S. 383 (1951) ; Hill v. Florida ex rel. Watson, 325 U.S. 538 (1945). 
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bargaining representative if the NLRB has jurisdiction under the National 
Labor Relations Act. Neither state courts* nor state labor boards® can 
exercise jurisdiction over unfair labor practices, where such practices 
could be handled by the NLRB, even though the Board has declined to 
act. However, this does not preclude a state from exercising police 
power in this area. Federal law must be followed in suits before federal 
courts to enforce violations of collective bargaining agreements under 
section 301 of the Labor Management Relations Act,’ and some federal 
courts have declared that section 301 has provided an exclusive federal 
forum.® Further, a previous action brought in a state court is not a 
waiver of the right to sue in federal court.® State courts have held that 
section 301 has not preempted their jurisdiction to enjoin strikes in 
violation of collective bargaining agreements,’ and federal courts will not 
enjoin suits for injunctions in state courts™ nor sustain removal in such 
cases.1? 

In General Elec. Co. v. Int?l Union United Automobile Workers,™ an 
Ohio state court enjoined acts of union employees tending toward a work 
stoppage or strike in violation of a collective bargaining agreement. The 
court held that section 301 merely provided for a federal forum, leaving 
the existing remedies under state law unaffected, and that unlike a case 
where the federal statute provides a remedy as well as a right, state juris- 
diction would not be excluded by implication. Similarly, in Philadelphia 
Marine Trade Ass'n. v. Int'l Longshoremen’s Ass’n.,° a Pennsylvania 


(198) Crosse Tel. Corp. v. Wisconsin Employment Relations Bd., 336 U.S. 18 
1949). 

4 San Diego Bldg. Trades Council v. Garmon, 353 U.S. 26 (1957). 

5 Guss v. Utah Labor Relations Bd., 353 U.S. 1 (1957). 

6 Youngdahl v. Rainfair, Inc., 355 U.S. 131 (1957). 

7 Textile Workers Union v. Lincoln Mills, 353 U.S. 448, 456-57 (1957). 

8 Fay v. American Cystoscope Makers, Inc., 98 F. Supp. 278, 281 (S.D.N.Y. 1951) 
(dictum). Contra, Associated Tel. Co. v. Communication Workers, 114 F. Supp. 
334, 337 (S.D. Cal. 1953) (dictum). 

9 International Plainfield Motor Co. v. Local 343, Int’l. Union, United Automobile 
Workers, 123 F. Supp. 683, 692 (D.N.J. 1954). 

10 Philadelphia Marine Trade Ass’n. v. International Longshoremen’s Ass’n., 382 
Pa. 326, 115 A.2d 733, cert. denied, 350 U.S. 843 (1955); General Elec. Co. v. Int’l 
Union United Automobile Workers, 93 Ohio App. 139, 108 N.E.2d 211 (1952), 
appeal dismissed, 158 Ohio St. 555, 110 N.E.2d 424 (1953). But cf. Fitzgerald v. 
Dictograph Products Inc., 28 L.R.R.M. 2611 (N.Y. Sup. Ct. Spec. Term 1951). 

11 International Union of Operating Engineers v. William D. Baker Co., 100 F. 
Supp. 773 (E.D. Pa. 1951); United Elec. Workers v. Westinghouse Elec. Corp., 65 
F. Supp. 420 (E.D. Pa. 1946). 

12 Associated Tel. Co. v. Communication Workers, supra note 8; Castle & Cooke 
Terminals, Ltd. v. Local 137 Int’l. Longshoremen’s Union, 110 F. Supp. 247 (D. 
Hawaii 1953). But cf. Fay v. American Cystoscope Makers Inc., supra note 8. 

1893 Ohio App. 139, 108 N.E.2d 211 (1952), appeal dismissed, 158 Ohio St. 555, 
110 N.E.2d 424 (1953). 

14 State courts have jurisdiction to enjoin violations of collective bargaining agree- 
ments where interstate commerce is not involved. Benton v. Painters Union, 45 Cal. 
2d 677, 291 P.2d 13 (1955) ; Sheet Metal Workers Int’l Ass’n. v. Daniels Plumbing & 
Heating Co., 223 Ark. 48, 264 S.W.2d 597 (1954). 

15 382 Pa. 326, 115 A.2d 733, cert. denied, 350 U.S. 843 (1955). 
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court enjoined union members from violating a collective bargaining 
agreement. 

In Associated Tel. Co. v. Communication Workers, a federal district 
court refused to sustain removal of a state court suit for an injunction on 
grounds that the complaint on its face stated a cause of action at state law, 
presented no federal question and that the federal court had no jurisdic- 
tion to grant the injunction.’* 

The California court, in the principal case, reasoned that the federal 
substantive law relating to collective bargaining agreements should be’ 
applied under the doctrine of Lincoln Mills,'®* but that the state court 
nevertheless had concurrent jurisdiction since state courts were not ex- 
pressly excluded from taking action by section 301, nor was state action 
excluded by implication because of incompatibility with federal policy.’® 

Since the California court purported to follow federal substantive law 
relating to collective bargaining agreements, the rationale of previous 
state court decisions could not be used to sustain its holding, for the sur- 
vival of a separate state cause of action would appear to be precluded 
if federal substantive law applied.2° However, the state court would have 
jurisdiction to enforce the federal cause of action if the statute did not 
exclude state action expressly or by implication,?* and section 301 clearly 
does not expressly exclude action by state courts. The fact that Congress 
has allowed suits for violations of collective bargaining agreements to be 
brought in all the federal district courts rather than designating one ex- 
clusive tribunal, such as the NLRB, would indicate that Congress did not 
intend to exclude state court jurisdiction by implication.2? Moreover, 
federal law has been frequently applied by state courts,?* and Congress 
can require state courts to enforce a federal right.* 


On first impression it might seem that state court jurisdiction over 
suits for injunctions, as distinguished from actions for damages, would 
conflict with federal policy and thereby be excluded by ng here since 
the Norris-La Guardia Act precludes the federal courts from enjoining 


16 114 F. Supp. 334 (S.D.Cal. 1953). 

17 The federal courts have generally held that § 301 has not repealed, by implica- 
tion, the anti-injunction provisions of the Norris-La Guardia Act, 47 Stat. 70 (1932), 
29 U.S.C. $104 (1952), and that the jurisdiction of the federal courts under § 301 
is subject to the provisions of the anti-injunction statute. A. H. Bull Steamship Co. 
v. Seafarers’ Int’] Union, 250 F.2d 326 (2d Cir. 1957), cert. denied, 26 U.S.L. WEEK 
3220 (U.S. Jan. 27, 1958) (No. 665). 

18 See note 7 supra. 

19 Claflin v. Houseman, 93 U.S. 130 (1876); Gerry v. Superior Court, 32 Cal.2d 
119, 194 P.2d 689 (1948). 

20 Wollett and Wellington, Federalism and Breach of the Labor Agreement, 7 
Stan. L. Rev. 445, 452 (1955). 

21 Claflin v. Houseman, supra note 19. 

22 Wollett and Wellington, supra note 20, at 454. Contra, Comment, 30 Rocky 
Mr.L.REv. 62, 68 (1957). 
ass o Federalism in the Law of Labor Relations, 67 Harv.L.Rev. 1297, 1340 

24 Testa v. Katt, 330 U.S. 386 (1946). 
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breaches of a no-strike clause in a collective bargaining agreement. This 
federal policy, however, relates only to the judicial power of the federal 
courts and does not apply to state courts.*® Moreover, a strike in viola- 
tion of a collective bargaining agreement is not protected by the National 
Labor Relations Act.*® It can thus be asserted that a state injunction is 
not at cross purposes with federal policy." 

Accordingly, the California court reasoned correctly. that state courts 
have concurrent jurisdiction with federal courts under section 301, and 
that a state court injunction does not conflict with federal policy. How- 
ever, the court’s rationale involves a logical difficulty in that a suit to 
enjoin breach of a no-strike clause in a collective bargaining agreement 
could not have brought in a federal court under section 301, because 
of the Norris-La Guardia Act, and it would be logically impossible for 
the state court to have concurrent jurisdiction, if the federal district 
court had no original jurisdiction. To avoid this difficulty, an alternative 
rationale is suggested under which the state court would not purport to 
enforce a federal cause of action which may be nonexistent. 

The alternative rationale is to hold that since the suit for injunction 
would not be within the original jurisdiction of the federal district court 
under section 301, the federal substantive law would not apply,”* and 
that a state cause of action would survive since not contrary to federal 
policy. This view would sustain the result of the principal case by rea- 
soning consistent with previous state cases enforcing a state cause of 
action, with federal cases refusing to sustain removal of state court suits 
for injunctions. It would also be consistent with the Lincoln Mills 
doctrine that a federal substantive law applies to suits under section 301. 
Moreover, this rationale would allow the state cause of action to sur- 
vive, subject to any limitations imposed by federal policy, even though 
it were decided that Congress, by enacting section 301, had pre-empted 
the state court’s jurisdiction over suits brought under section 301. Al- 
though the conclusion reached by the California court is correct, its 
decision would be better supported by the alternative rationale. 


Gaylord N. Benton 


Lasor Law—No-Srrike CLAusE—ENForRCEABILITY UNDER LasBor Man- 
AGEMENT Retations Act—A. H. Bull Steamship Co. v. Seafarers’ 
Union, 250 F.2d 326 (2d Cir. 1957), cert. denied, 26 U.S.L. WrEEk 3220 
(U.S. Jan. 27, 1958) (No. 665). 


Plaintiff in an action for specific performance of a collective agreement 
wherein the union promised not to strike, moved for a preliminary in- 


25 Cox, supra note 23, at 1342. 

26 NLRB v. Rockaway News Supply Co., 345 U.S. 71 (1953). 
27 Wollett and Wellington, supra note 20, at 459, 460. 

28 Cox, supra note 23, at 1342. 
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junction restraining the union from continuing the peaceful strike then 
in progress which constituted the alleged breach of contract. The lower 
court! granted the injunction on the ground that section 301 of the 
Labor Management Relations Act? empowers a federal court to enjoin 
a strike in breach of contract. Held, reversed; section 301 of the LMRA 
did not repeal section 4 of the Norris-LaGuardia Act* which deprives 
a federal court of its jurisdiction to enjoin a peaceful strike in cases in- 
volving or growing out of a labor dispute, even if in breach of a no- 
strike clause.* 

There was no specific performance of agreements to arbitrate disputes 
at common law’® and in the absence of a statute the federal courts will not 
grant such relief.6 The United States Arbitration Act made agreements 
to arbitrate disputes enforceable in federal courts’ but a new controversy 
erupted over its applicability to arbitration clauses in collective agree- 
ments.® An alternative was sought. Section 301(a) of the LMRA pro- 
vides, in effect, that suits for violations of collective bargaining contracts 
may be brought in the United States district courts.* A number of cases 
held that this merely conferred jurisdiction in our federal courts over 
controversies that involve labor organizations in industries affecting com- 
merce, without regard to diversity of citizenship or the amount in con- 
troversy.1° The prevailing view however, was that section 301 had 
created a federal substantive right." Nevertheless, the courts remained 
divided over the question of whether equitable remedies were available 
under this controversial provision.’? Some said that section 301 did not 
repeal the restrictions of Norris-La Guardia on the use of injunctions by 
federal courts,* and that their jurisdiction was limited to actions for 


1A. H. Bull Steamship Co. v. Seafarers’ Union, 155 F. Supp. 739 (E.D.N.Y. 1957). 
261 Srart. 156 (1947), 29 U.S.C. § 185 (1952). 

3 47 Strat. 70 (1932), 29 U.S.C. § 104 (1952). 

4 A.H. Bull Steamship Co. v. Seafarers’ Union, 250 F.2d 326 (2d Cir. 1957). 


a Shipping Co. v. Amtorg Trading Corp., 126 F.2d 978, 984 (2d Cir. 


€ United States Asphalt Refining Co. v. Trinidad Lake Petroleum Co., 222 Fed. 
1006, 1010-11 (S.D.N.Y. 1915). 


79 U.S.C. §§ 2, 3 (1952). 


8 Note, Enforcement of Arbitration Clauses in Collective Bargaining Agreements in 
the Federal Courts, 23 Gzo.WasH.L.REv. 581 (1954). 


961 Srat. 156 (1947), 29 U.S.C. § 185(a) (1952). 


10 F.g., International Ladies’ Garment Workers’ Union, AFL y. Jay-Ann Co., 228 
F.2d 632 (5th Cir. 1956). 

11 E.g., Textile Workers Union, CIO v. Arista Mills Co., 193 F.2d 529, 533 (4th 
Cir. 1951). Contra, Association of Westinghouse Salaried. Employees v. Westing- 
house Electric Corp., 348 U.S. 437 (1955). 

12 Gro.WasH.L.REV., supra note 8, at 598. 


18 Milk and Ice Cream Drivers and Dairy Employees Union, Local 98 v. Gillespie 
Milk Products Corp., 203 F.2d 650 (6th Cir. 71953). 
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a Others held that declaratory judgments,’ injunctions,"* and 
specific performance’ were within the power of the courts. Such were 
the conflicts to be resolved by the Supreme Court in the case of Textile 
Workers Union v. Lincoln Mills.8 A union and an employer entered 
into a collective agreement which provided that there would be no 
strikes and that grievances would be submitted to arbitration. When 

ievances arose and the union requested arbitration, the employer re- 
used. In affirming the exercise of federal jurisdiction the Court held 
that section 301 authorizes federal courts to fashion a body of federal 
law for the enforcement of collective bargaining contracts and includes 
within that federal law specific performance of promises to arbitrate 
grievances under collective bargaining agreements.'® 

The case at bar is an attempt to extend the Lincoln Mills decision to 
the enforcement of no-strike clauses. The plaintiff argued that the _ 
lative history of section 301,° especially as quoted in Lincoln Mills, 
requires the conclusion that Congress intended to repeal the Norris-La- 
Guardia Act at least to the extent that federal courts have jurisdiction to 
enjoin breaches of no-strike clauses.” Rejecting the ent, the court 
stated that in Lincoln Mills the Supreme Court was dealing with a refusal 
to arbitrate—conduct not protected by Norris-LaGuardia.* Whereas 
that Court found the ultimate question to be whether Congress by that 

rovision™ authorized federal courts to compel arbitration,?® the question 
in the principal case was whether Congress intended to repeal the Norris- 
LaGuardia Act pro tanto.* The legislative history, the court felt, shed 
little light on bow the agreements were to be enforced,?" and a findi 
that a monetary remedy alone was intended was entirely consistent wi 
the legislative purpose quoted in Lincoln Mills.* 

The Supreme Court in the Lincoln Mills case reasoned that the legis- 


14 Associated Tel. Co. vy. Communication Workers, CIO, 114 F. Supp. 334 (S.D. 
Cal. 1953). 


“a  saipmcascal Union v. Leathercraft Furniture Co., 82 F. Supp. 570 (E.D. Pa. 


16 United Protective Workers v. Ford Motor Co., 194 F.2d 997 (7th Cir. 1952). 
17 Textile Workers Union, CIO v. American Thread Co., 113 F. Supp. 137 (D. 
Mass. 1953). 


18 353 U.S. 448 (1957). See also Goodall-Sanford Inc. v. United Textile Workers, 
AFL, 353 U.S. 550 (1957); General Electric Co. v. Local 205, United Electrical 
Workers, 353 U.S. 547 (1957). 


19 353 U.S. at 451. 

20 Jd. at 485. Justice Frankfurter’s dissenting opinion contains the entire relevant 
legislative history of the Case Bill and the Taft-Hartley Act as an appendix. 

21 Id. at 452-456. 

22 A. H. Bull Steamship Co. v. Seafarers’ Union, 250 F.2d 326, 331 (2d Cir. 1957). 

23 A. H. Bull Steamship Co. v. Seafarers’ Union, supra note 22, at 330. 

2461 Star. 156 (1947), 29 U.S.C. § 185 (1952). 

25 A. H. Bull Steamship Co. v. Seafarers’ Union, 250. F.2d 326, 330 (2d Cir. 1957). 

26 Ibid. 

27 A. H. Bull Steamship Co. v. Seafarers’ Union, supra note 26, at 331. 

28 Ibid. 
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lative history, viewed in the light of its finding that an agreement to 
arbitrate disputes is the quid pro quo for an agreement not to strike”®, 
was an expression of a federal policy that cidianiee bargaining agree- 
ments ought to be enforced against either party.*® The lower court in 
the principal case subscribed to this reasoning and concluded that non- 
performance—whether of an agreement to arbitrate or an agreement not 
to strike—would completely set at nought the object of the statute as so 
stated.*1 While not pausing to decide this question, another recent case** 
held that the better view would seem to be that the inclusion of specific 
instances in the LMRA, in which injunctive relief is expressly authorized, 
negatives any general repeal of the Norris-LaGuardia Act in respect to 
the enforcement of collective agreements.** 

The conflicting decisions above illustrate that it cannot unequivocally 
be determined from the legislative history what Congress intended.™ 
Mendelsobn® points out that the commentators** invariably conclude 
that no intent at all can be gleaned from the confusing history of section 
301,57 leaving the field open for the courts to make an unfettered choice 
of law,** bearing in mind the conflicting policies behind the two acts.*® 
Such a consideration dictates that the federal policy behind the enforce- 
ment of collective agreements necessarily requires that federal courts be 
given the power to enjoin all breaches of such agreements.*° Damages do 
little to recompense a party for the breach of a collective bargaining 
agreement.*! An employer is far more interested in ending a strike and 
resuming normal business operations than in recovering a sum of money.*” 
To this extent, an action at law with a remedy of damages is inadequate. 


29 353 U.S. at 455. 

30 Jbid. 

at H. Bull Steamship Co. v. Seafarers’ Union, 155 F. Supp. 739, 742 (E.D.N.Y. 
1957). 

32 McCarroll v. Los Angeles County Dist. Council of Carpenters, 315 P.2d 322 
(Cal. 1957), cert. denied, 26 U.S.L. WeeEx 3220 (U.S. Jan. 27, 1958) (No. 724). 

33 Td. at 330. 

34 353 U.S. at 452. 

35 Mendelsohn, Enforceability of Arbitration Agreements Under Taft-Hartley Sec- 
tion 301, 66 YALE L.J. 167, 184 and n. 74 (1956). 

36 E.g., Cox, Federalism in the Law of Labor Relations, 67 Harv.L.Rev. 1297 
(1954). Forrester, The Jurisdiction of Federal Courts in Labor Disputes, 13 Law 
& Contemp. Pros. 114 (1948); Miller & Ryza, Suits By and Against Labor Organ- 
izations Under the N.L.R.A., 1955 U.Itt.L.Forum 101; Wollett & Wellington, 
Federalism and Breach of the Labor Agreement, 7 Stan.L.Rev., 445 (1955). 

37 Mendelsohn, supra note 35, at 184. 

38 [bid. 

39 [bid. 

40 Lincoln Mills and the Federal Common Law of Collective Bargaining Contracts 
Under Section 301 of Taft-Hartley: Some Answers and a Question, 30 Rocky Mt. 
L.Rev. 62 (1957). 

41 Gro.WasH.L.REv., supra note 8, at 594. 

42 Note, Federal and State Jurisdiction Over Labor Relations, 53 Cot.L.Rev. 258, 
268 (1953). 


43 Mountain States Div. 17; Communications Workers v. Mountain States Tel. & 
Tel. Co., 81 F. Supp. 397, 401 (D. Colo. 1948). 
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Congress concluded that “to encourage the making of agreements and 
to promote industrial Ye through faithful performance by parties, col- 
lective agreements affecting interstate commerce should be enforceable 
in the federal courts.” ** A consequence of this federal policy was the en- 
actment of section 301 of LMRA, giving to parties similar rights and 
remedies in suits in district courts respecting violations of collective bar- 
gaining agreements. Although a literal reading of the provisions of the 
Norris-LaGuardia Act might bring a dispute over enforcement of a no- 
strike clause within its provisions, it is submitted that the federal policy 
behind the interpretation of section 301, as expressed in Lincoln Mills, is an 
overriding one precluding a literal reading of section 4 of Norris-La- 
Guardia and impliedly repealing said section, at least to the extent that 
federal courts do have jurisdiction to enjoin violations of agreements not 
to strike. Had the contract in the principal case included an agreement to 
arbitrate, non-compliance by the union would have made its duty not to 
strike absolute*® and the reasoning by analogy of the lower court to 
Lincoln Mills would be more convincing. To the extent that the de- 
cision in the principal case conflicts with the overwhelming federal pol- 
icy, it must be concluded to be in error. 


Karl E. Davis 


44S. Rep. No. 105, 80th Cong., Ist Sess. 2 (1947). 


(195 > Brotherhood of RR. Trainmen v. Chicago River & Ind. RR., 353 U.S. 30 
1957). 




















REVIEW OF SELECTED GOVERNMENT 
PUBLICATIONS 


With this issue The George Washington Law Review is initiating 
a new feature, a separate section for reviews, notes and listings of 
Selected Government Publications of special interest to the Legal 
Profession. The frequent inclusion of this new feature in the future 
is motivated by the belief that there are many significant govern- 
ment publications that merit the careful attention of the profession 
but often are overlooked because legal periodicals seldom review 
them and the Government Printing Office does not publicize them 
individually. This section is designed to further one of the basic 
purposes of the Review, that of helping the bar to keep abreast of 
significant developments in public or governmental law. 


REPORT OF THE COMMISSION ON GOVERNMENT SECURITY, (pursuant to 
Public Law 304, 84th Congress, as amended). Washington: U. S. 
Government Printing Office, 1957. 807 pages, $2.50. 


Although the Report of the Commission on Government Security to 
the President and Congress is less than 8 months old, a review of it now 
seems oddly akin to an analysis of the Dead Sea Scrolls. The dawn of 
the > 9 age has cast a new light on the concept of national security 
which underlay the Commission’s endeavors. Forced recognition that 
Soviet science and technology has achieved even a temporary lead in a 
single area may at last have shaken the conviction of some that, because 
of our power and moral rectitude, the source of all our dangers in the 
modern world must be internal subversion rather than external circum- 
stances not wholly under our control. 

The Report, like the Scrolls, is of considerable historic interest. It 
arg a compendium of information on a decade of the Federal 
oyalty programs and indicates, perhaps, where this experiment could lead. 
As a guide to useful action, it is, I believe, of less value. 

Yet, in the dynamics of political events, the many detailed recommenda- 
tions of the Commission still may become law. Bills to that effect were 
promptly introduced. Though in the present session (sometimes called 
the “Sputnik Congress”) these bills have been swamped by a tide of 

1 See, ¢.g., S. 214-218, H.R. 8322, H.R. 8323, H.R. 8334, H.R. 9352, 85th Cong., Ist 
Sess. (1957). 
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more positive legislative proposals,? Federal employees both actual and 
putative may some day be subject to the Federal Security Act which is 
the core of the Commussion’s proposal.* Thus, analysis of these proposals 
may not be wholly anachronistic. 

The Commission on Government Security was appointed pursuant to 
a joint resolution introduced in the 84th Congress by Senator Hubert 
Humphrey and Representative Francis Walter.* A bipartisan group of 
public officials and private citizens, 12 in all, were appointed.® At their 
first meeting on December 14, 1955, Mr. Loyd Wright, a former presi- 
dent of the American Bar Association, was selected as Chairman. The 
Commission, according to the Report, had “a maximum of cooperation 
from all departments and agencies of the Government,” including “direct 
access to confidential files and documents without reservation.” The 
were aided by a Citizens Advisory Committee drawn from the fields of 
education, business, journalism, law, labor and state government.’ In 
addition, they had the benefit of the work of the distinguished Bonsal 
Committee of the Association of the Bar of the City of New York.® 


To conclude that in major part the Commission has missed the mark, 
that adoption of their recommendations would make.a bad situation 
worse, thus may be to conclude that the task they set themselves is 
impossible and that defects in the Federal loyalty-security program can- 
not be cured by procedural refinement. 


Separate chapters of the Report deal with the history, legal basis, 
present status and recommended revision of the Federal Civilian Loyalty 
Program, the Military Personnel Program, the Document Classification 
Program, the security program of the Atomic Energy Commission, the 
Industrial Security Program, the Port Security Program, the International 
Organizations Program for —- security, the Passport Security 
Program and the Immigration and Nationality Program. Another chapter 
proposes a new Civil Air Transport Security Program, “similar in scope 
and format to that now existing, or recommended by the Commission, 


2 E.g., S. 3110 and S. 3111, to provide for the “establishment of a United States 
Academy of Science”; S. 3117, to provide for “outer space development” through the 
peaceful application of atomic energy; S. 3126 and S. 3180, to create a Federal “De- 
partment of Science and Technology”; and numerous bills in aid of advanced educa- 
tion, including S. 3156, S. 3157, S. 3162, S. 3179, 85th Cong., 2d Sess. (1958). 

3 CoMMISSION ON GOVERNMENT SECURITY, Report 691-719 (1957). 

4 Public Law 304, 84th Cong., 2d Sess. (1955). 


5% Appointed to the Commission by the President of the United States: The Honor- 
able F. Moran McConihe, Dr. Franklin D. Murphy, The Honorable Louis S. Roths- 
child, The Honorable James P. McGranery; appointed by the President of the Sen- 
ate: The Honorable Norris Cotton, Dr. Susan B. Riley, The Honorable John Stennis, 
The Honorable Loyd Wright; appointed by the Speaker of the House of Represent- 
atives: The Honorable William M. McCulloch, The Honorable James L Noel, Jr., 
The Honorable Francis E. Walter and The Honorable Edwin L. Mechem. 


6 Report, supra note 3, at xv. 

7 Id. at vii-ix. 

8 SPECIAL COMMITTEE OF THE ASSOCIATION OF THE BAR OF THE City oF NEw York, 
REPORT ON THE FEDERAL LoyALty-Security Procram (Dodd, Mead & Co. 1956). 
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for seaport security in our country.”® The final chapters deal with 
present and recommended criminal statutes in the security field and with 
special studies. 

To “enhance the protection afforded national security”*® the Com- 
mission advances a number of proposals outside the Federal employee 
loyalty area proper. The Report includes a bill that would legalize wire 
tapping for security purposes with the approval of the Attorney Gen- 
eral. The Commission advocates criminal penalties for unauthorized 
disclosure of classified information by “persons quite removed from 
government service . . . who, without giving serious thought to the 
overall security picture but without pernicious or subversive intent, 
deliberately compromise vital defense information for the sake of publicity 
or for any commercial or other purpose.”!* They ask statutory authoriza- 
tion for the Attorney General’s list and recommended that the Attorney 
General be required to accord an organization an FBI investigation, a 
chance to be heard and even to appeal before, in his uncontrolled and 
unreviewable discretion, he designates it as subversive."* Moreover, the 
Commission concludes that employees of the legislative and judicial 
branches are no more entitled to a presumption of loyalty than their 
counterparts in the executive department and should be subjected to 
similar screening. 

Without access to at least as much information as members of the 
Commission have had, one can hardly challenge the Report’s implicit 
conclusion that the risk of internal subversion is sufficiently grave to 
merit extension and stiffening of measures to combat it. Analytical at- 
tention therefore may best be directed to the Commission’s detailed 
recommendations for substantive and procedural changes in employee 
loyalty-security programs. 

The Commission would both limit and expand the program’s present 
scope. They have concluded that the present program fusing loyalty 
and other security and suitability factors is an “unnatural blend . . . re- 
sulting in inconclusive adjudications, bewildered security personnel, em- 
ployee fear and unrest, and general public criticism.”** Accordingly, the 
Commission would invoke a — process of written charges, 
administrative hearings and formal decision only where the “loyalty” of 
an individual is called into question. Other disqualifications for Federal 
employment would be dealt with as factors of “suitability”, subject to 
civil service regulations which they suggest should be amended and en- 
larged to take in “security-type situations of a non-loyalty nature.”!® 

the other hand, the loyalty program would be broadened to take 


® Report, supra note 3, at 504. 

10 Jd. at xvii. 

17 Ibid. 

12 Id. at 619-20. See also proposed bill, id. at 737. 

13 See proposed Federal Security Act, c. 6, id. at 704-07. 
14 Jd. at 44. 

15 Jd. at 81-86. 
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in applicants and to cover all Federal employees whether in “sensitive” or 
“non-sensitive” positions..* The head of any agency would be given 
broad power to designate as “sensitive” any position whose occupant 
could have “a material adverse effect on the national security.”!7 Over- 
yom Bm Cole** decision would thus appear to be prompted by what 
the Commission refers to as a “consideration of personnel policy not re- 
lated to security . . . the principle that disloyalty should not be rewarded 
by the prestige and emoluments of public employment.”?* 

Described as the “core” of the Commission’s plan is a Central Securi 
Office, which would “provide a continuous study of security needs 
and measures, conduct loyalty and security hearings, and furnish ad- 
visory decisions to heads of Government departments and agencies.”?° 
This Office would supply trained hearing examiners to conduct loyalty 
hearings and would include a Central Review Board to hear appeals. 
The Office would be charged with responsibility for coordinating the 
various loyalty and security programs.”1 

Within the brief compass of a book review, there can be no detailed 
analysis of the individ rograms. The proposed new loyalty program 
for Federal employees illustrates the Commission’s approach and con- 
tains the major procedural innovations. 

As set forth in the proposed Federal Security Act, the program would 
provide for a national agency check to determine the loyalty of all 
employees and applicants and their suitability for service in the position 
they hold or seek.?? Should investigation disclose “derogatory subversive 
information” a full scale investigation by the FBI would ensue. All in- 
formation collected would be submitted to screening officers in the 
agency concerned who would then determine whether it constituted 
“substantial information justifying the issuance of a letter of charges as 
to the loyalty of any such individual to the United States Government.” 
The person involved would have the right to an interview with the 
screening officer. If the latter deemed it warranted, a letter of charges 
would be prepared. The Commission would require that this be “as 
specific and detailed as the interests of national security permit”, and that 
it include such “names, dates, and places . . . as reasonably to permit 
answer.””4 

On the other hand, if the information bore on “suitability” further 
action would be governed by civil service laws rather than the suggested 
loyalty procedures. 


16 Jd. at 54. See also proposed Federal Security Act, § 2(9), id. at 693. 
17 [bid. 

18 Cole v. Young, 351 U.S. 536 (1956). 

19 Report, supra note 3, at 4. 

20 Id. at xvii, 633. 

21 Ibid. See also proposed Federal Security Act, c. 2, id. at 695-97. 

22 Id. at 698 (proposed act, § 40). 

23 Id. at 699 (proposed act, § 41(a)). 

24 Ibid. (proposed act, § 41(c)). 
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Even an individual employed in a “sensitive” job would not be subject 
to the immediate suspension without pay which is a troublesome element 
of the security program under present Executive Order 10450. Instead, if 
an appropriate vacancy existed, he would be transferred at the same 
salary to a “non-sensitive position” within the same agency. Where 
there was no such vacancy, the employee would be suspended from duty, 
but at his same compensation.” nsion without pay would occur 
only during appeal to a Central Review Board from the agency head’s 
initial adverse decision.** The employee or applicant would be entitled 
to trial by a trained hearing examiner of the Central Security Office. The 
question at issue would be whether, on all the evidence, there is “reasona- 
ble doubt as to the loyalty of the individual to the Government of the 
United States.”?" 

The hearing would involve certain procedural rights not now accorded. 
The employee or applicant would have reasonable time to prepare and 
the right to appear and be represented, at his own expense, by counsel. 
He would be permitted to prove loyalty not only by offering evidence 
of good character and reputation but also, somewhat chillingly, by 
establishing “his demonstrated — of the need for the protection 
of the national security against foreign and domestic enemies.’ 


The Commission cautions that, although membership or affiliation 
with an organization on the Attorney General’s list (which it would 
continue as an integral part of its overall program)” is a factor to be con- 
sidered, consideration must also be given, in determining its significance, 


to the nature and time of the association. Moreover, the Commission 
insists that “normal relationships within the family shall not be deemed 
to create a reasonable doubt as to loyalty”—unless they involve “close, 
continuing or sympathetic association.”® 

The featured procedural innovation is a qualified right of confronta- 
tion. The Commission would permit the individual whose loyalty is 
questioned to object to the admission of derogatory information unless 
he has an opportunity to cross-examine the informant under oath, except 
where the information has been furnished by “regularly established 
confidential informants” whose identification the head of the investigative 
agency believes would “prejudice the national security.”*! In that event, 
the substance of the information would be furnished to the person 
charged and be read into the record to the extent that it is material. In 
all other instances, the employee would have the right to face his accuser. 

Exercise of this right of confrontation would be financed by the 
employee. Although subpoenas are to be issued at the request of either 


25 Id. at 700-01 (proposed act, § 43). 

26 Id. at 701 (proposed act, § 43(f)). 

27 Jd. at 41. See also proposed act, cc. 4, 6, id. at 698, 707. 
28 Id. at 711 (proposed act, $ 83(d)). 

29 Jd. at 704-07 (proposed act, c. 6). 

30 Jd. at 708 (proposed act, $ 70(e) ). 

81 Jd. at 712 (proposed act, § 84(b)). See also éd. at 66-68. 
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the Government or the individual charged, Section 85(d) provides that 
the latter must deposit with the examiner an amount adequate to defray 
the per diem and mileage allowances — to a witness summoned on 
his behalf. If cleared, his deposit is refunded.*? 

As the Report asserts, these procedural recommendations should 
furnish a fairer chance to fend off the stigma of disloyalty. One charged 
as a possible traitor would be assured enough time and enough details 
reasonably to permit him to answer. If guilt by association is to be 
a pivotal element in a statutory loyalty program, the Commission’s caution- 
ary restrictions on the significance it is to be given are desirable. Available 
reports on security hearings disclose some degree of unsophisticated dis- 
regard for the fact that the character of an organization can change 
markedly over a period of years. And surely Section 70(e), on the 
bearing of family relationships, means something more than that your 
mother won’t be held against you unless you’re fond of her.** 

The proposal to block the use of anonymous reports by malicious 
neighbors, disgruntled ex-spouses and personal enemies also merits ap- 
plause. Some suggest that the right of confrontation is usually not im- 
portant because the facts embodied in the report of a “faceless informer” 
are not controverted by the a ral Available materials on actual 
security cases show that typically the materiality of the anonymous 
report is questioned rather than its accuracy.** However this may be, a 
system that permits some confrontation is fairer than one that permits 
the spiteful lie to go unchallenged. 


. 


But even on this purely procedural level, some aberrations seem “P 
y 


parent. The recommendations may fall short of making it finan 
feasible for many an individual to defend against the charge of dis- 
loyalty. Although an employee could no longer be summarily suspended 
without oY serene of his _ to counsel and his right to confrontation 
involve a ci2l burden. For an applicant, entitled neither to a non- 
sensitive position nor to compensation, the mere filing of loyalty charges 
may compel him to default in face of a prolonged and expensive effort 
to establish loyalty. And no explanation is given for the rule that an 
employee must pursue his right to appeal to a Central Review Board 
while pre eye without pay.** He would receive back pay for this 
period only if the agency head—who himself made the initial unfavorable 
decision—should decide after receiving the opinion of the Review Board 
that he had been unreasonable in harboring a “reasonable doubt” as to 
loyalty. Human reluctance to confess error may be rationalized readily 
where the practical result is disbursement of agency funds for services 
never rendered. 

To at least one observer, the relatively minor procedural improve- 


82 Jd. at 69-70. 

33 Jd. at 708. 

34 Cf., BonSAL COMMITTEE REPORT, supra note 8, at 176. 
35 Case STUDIES IN PERSONNEL Security (BNA 1955). 
36 REPorRT, supra note 3, at 60-61. 
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ments that would result from the adoption of the Commission’s recom- 
mendations are not of sufficient importance to counteract major substan- 
tive objections. The present patchwork program, with all of its defects, 
seems preferable to the deliberate spawning of a whole new bureaucracy 
with a vested interest in a permanent loyalty problem. The Commission 
concedes inferentially that the perpetuation of a loyalty program may 
well be expensive. The Report asserts confidently that, though the total 
cost of existing programs cannot be ascertained, the projected Central 
Security Office would permit the maintenance of the necessary statistics 
and would result in considerable savings in the cost of “improving our de- 
fense against internal enemies.”*7 And the Commission observes that the 
necessity for a comprehensive screening program “has not been seriously 
controverted.”** Few would question the propriety of strong investiga- 
tive efforts to keep the unfit and the untrustworthy out of Government 
service. But it is, one might suggest, not a necessary concomitant to con- 
clude that the elaborate loyalty mechanism postulated by the Report is es- 
sential or even desirable. 

The Commission’s genuine contribution is the recommendation that use 
of the quasi-judicial security hearing be sharply curtailed. Subjective 
determinations of “suitability” would be relegated to their proper sphere 
of informed discretion, not obscured by a parody of a court trial.** But 
this common-sense approach makes even more inexplicable the retention 
of the hearing facade for “loyalty situations.” Surely facts adequate to 
create a “reasonable doubt as to loyalty” would in all cases disqualify an 
individual under one or more of the pro suitability criteria.*° 

Why then a separate “loyalty program”? Why the proposal to create 
a species of “loyalty finder”?*! Since “reasonable doubt” is to be the test, 
the program cannot be intended to search out and brand the traitors in 
our midst. Where investigation of an applicant for a “sensitive” job 
raises any question of loyalty, surely there will be other aspirants. If 
the position is such that its occupant can have no “material adverse effect 
on the national security,”*? why be bothered? And any existing em- 
ployee who abuses his trust by subversive conduct can be treated as the 
criminal he is. 

For no procedural improvements can cure the conceptual schizophrenia 
that has characterized all loyalty-security programs since 1947. t the 
Commission recommends where the ig ge issue is raised is a closer 
approximation of the judicial process. It glosses over the fatal defect— 
the safeguards developed over centuries of civilized jurisprudence and 


87 Id. at 95. 

38 Jd. at 40. 

89 Jd. at 81-89. 

40 Td. at 82. 

41 The professional or travelling “witch-finders” of the Seventeenth Century fell 
out of favor with courts of law when it became recognized that their judgments 
were “onlie conjecturall.” Reg. Privy Council Scotland, 1630-1632, 2d Series (H.M. 
Gen. Reg. House, Edinburgh, 1902) ; Wittrams, WitcHcrarr 186-87 (1941). 


42 Report, supra note 3, at 54. 
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embodied in the phrase “due process” have no real utility in determining 
the issue that the Commission would present for the hearing examiner's 
advisory opinion. 

The hearing granted the individual whose “loyalty” is called into 
question—whatever formulation of the standard may be in vogue—can 
never fit within the framework of a trial of an issue of fact. What is 
inevitably tried is an entire human personality, an individual’s looks, 
bearing, articulateness or lack thereof, and his intimate beliefs, all as 
conveyed in the uncongenial atmosphere of the hearing room. From all 
of this, from the potpourri of impressions derived from the employee 
and often, I fear, oom his lawyer, the hearing officer is asked whether 
he has a “reasonable doubt” that the individual involved cherishes for 
his country a feeling which can be only imperfectly defined. 

The term “loyalty” is left at large by the Report. The Commission 
advances a re of criteria in athe explanation. But these are left 
abruptly with the assertion that “the foregoing enumeration should not 
be deemed to exclude any other factor tending to establish reasonable 
doubt as to ——" The Commission frankly asserts that the criteria 
indicative of loyalty “are not, and could not be, all inclusive.” They 
nevertheless suggest that there is some magic in their chosen formula of 
words.** 

The Report does not blink the fact that there are “certain dangers and 
defects” in operating a program founded on a loyalty standard, but 


argues that the task of determining ae or “doubt of loyalty” 


is not different from that performed by “Judges as well as juries com- 
posed of men and women of average intelligence” in “thousands of 
analogous decisions daily in civil and criminal court cases.”4° Here per- 
haps the Report’s fundamental fallacy is best exposed. 

The Hee of liability founded solely on a state of mind unaccom- 
panied y actionable conduct is not known to Anglo-American law. The 
intent with which a past deed was done may, it is true, control civil 
responsibility or criminal culpability. But no American judge and no 
American jury is asked to reach a verdict or to issue sentence solely 
on their guess as to how a defendant feels. 

The court-type procedure d by the Commission could reasonably 
be directed to a loyalty standard based solely on past conduct. Evidence 
sufficient to raise a reasonable suspicion of sabotage or espionage can be 
adduced and evaluated in a hearing room. But determination of a state 
of mind seems better suited to the psychiatrist’s coach. 

Possibly mute awareness that the issue they posit is not truly justiciable 
is responsible for the crowning anomaly. The whole elaborate business 


ndted) at 47; cf. proposed Federal Security Act, §70(c), id. at 708. (Emphasis 


44 Id. at 47. Substantially this language was adopted in Executive Order 10241, 
April 28, 1951, which replaced the original Executive Order 9835 test of “reasonable 
grounds for belief that the person is disloyal.” 

45 Id. at 45. 
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of written charges, hearing, confrontation and a) results in verdicts 
which are only advisory.** The expert hearing Barn may find loyalty 
beyond a reasonable doubt. But the agency head may ignore this con- 
clusion and render an adverse decision. The employee or applicant then 
may appeal to a Central Review Board, similarly com of trained 
and experienced security experts. But the Board’s decision, though they 
may agree with the hearing examiner that there can be no reasonable 
doubt as to loyalty, has no binding effect on the agency head. His ad- 
herence to an adverse decision would by law be “final and conclusive, 
and may not be reviewed by any other officer, any executive agency, or 
any court.”4? 

Perhaps rarely if ever will our executive agencies be headed by the 
warped mind that equates support of racial equality, water fluoridation, 
or planned parenthood with subversive or Communistic leanings. Nor 
are our Attorneys General likely to abuse the untrammeled o—- to 
designate as subversive any organization with whose views they disagree.*® 
But if executive discretion in these loyalty matters must be complete, and 
no better solution has yet been proposed, let’s not elaborate on the “due 
process” masquerade or we may confuse it with the real thing. 


*Paul C. Warnke 


REPORT OF THE ANTITRUST SUBCOMMITTEE OF THE House Jupiciary Com- 
MITTEE ON THE AIRLINE INDUsTRY, 85th Cong., Ist. Sess. Washington: 
United States Government Printing Office, 1957. 358 pages, maps, 
$2.00. 


This is the “Celler Report” on the airlines. An authoritative statement 
of the purpose of the inquiry involved is contained in a letter of August 
8, 1955, from Chairman Celler to the Civil Aeronautics Board, launching 
the investigation: 


DEAR MR. CHAIRMAN: Our Antitrust Subcommittee is mak- 
ing an inquiry to determine whether or not regulatory agencies 
such as the Civil Aeronautics Board have administered their basic 
statutes in a manner appropriate to their regulatory responsibility 
which gives full recognition to the values of er arta Sec. 2(d) 
of the Civil Aeronautics Act provides specifi that competition 


46 See, Packer, Book Review, 70 Harv. L. Rev. 392, 394 (1956). Professor Packer 
ittee might refl ee 


has suggested that the like proposal of the Bonsal Commi ect an “uneasy 
suspicion . . . that the problem is inappropriate for resolution by ‘judicial’ means.” 

47 Report, supra note 3, at 715-16 (proposed Federal Security Act, § 93). 

48 Id. at 704-06 (proposed Federal Security Act, $ 60). 

* Partner, Covington & Burling. LL.B.- 1948, Columbia University. Member 
of the bars of the District of Columbia and the United States Supreme Court. 
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to the extent necessary to assure the sound development of an air 
transportation system properly adapted to the needs of the foreign 
and domestic commerce of the United States, the postal service, 
and the national defense, is considered as being in the public inter- 
est and in accordance with public convenience and necessity. The 
specific concern of the subcommittee is whether or not regulatory 
statutes have been administered in a manner which protects a par- 
ticular industry from competition from new commerce to a greater 
extent than that contemplated by the regulatory act itself. Our at- 
tention has been directed to air transportation because of its spec- 
tacular growth and because of the specific statutory objective of 
maintaining competition. 


Pursuant to the purpose reflected by the chairman’s letter, the subcom- 
mittee conducted a fairly thorough though not exhaustive inquiry during 
early 1956. The area covered included an analysis of the structure of 
the airline industry, with considerable emphasis on its trade association 
(the Air Transport Association), and with special attention to the Pan 
American Airways system; and a review of the regulatory record of the 
Civil Aeronautics Board, particularly with respect to the extent to which 
competition and freedom of entry have survived under detailed gov- 
ernmental regulation. Thirty-eight witnesses were heard, including rep- 
resentatives of the airlines (both certificated and nonscheduled), Civil 
Aeronautics Board, Department of Justice, and the Comptroller-General. 
The findings and recommendations of the subcommittee are embodied in 
the subject report, which comprises 358 pages and several maps. Three 
of the principal recommendations, calling for further investigations by 
the Civil Aeronautics Board and the Department of Justice of airline 
passenger fares, of the Air Transport Association, and of Pan American 
Airways, and certain other findings, drew dissents from the Republican 
minority of the subcommittee. 

The inquiry should probably be credited with stimulating two im- 
portant investigations by the Civil Aeronautics Board, both of which are 
still in progress: the General Passenger Fare Investigation (C.A.B. docket 
no. 8008), and the Air Traffic Conference Agency Resolution Investiga- 
tion (docket no. 8300). The former investigation seems to have resulted 
from the charge of the subcommittee majority that the Board had never 
made a thorough study of the industry’s passenger fare structure. The 
latter investigation seems directly traceable to the subcommittee’s con- 
cern with what has amounted to a private licensing system by the airline 
industry of the travel agents accredited to sell airline tickets. Much of 
the further action to stimulate competition suggested by the majority 
was probably unnecessary or already underway. For example, the ma- 
jority recommended a comprehensive investigation of Pan American 
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Airways by the Civil Aeronautics Board, despite the fact that the Board 
had on several occasions investigated the critical aspects of that company, 
probably to the best of its ability considering personnel limitations. 

This report is comprehensive and generally temperate, but repetitious 
and frequently slanted toward the conclusions which the majority pre- 
sumably desired to reach. Despite these limitations, it provides a valuable 
commentary on a significant instance of governmental regulation. As 
the report admits, the Civil Aeronautics Board was given a superhuman 
assignment. Established in 1938, at about the end of the first decade of 
the airline industry, the Board was told by Congress to both promote and 
regulate this dynamic young industry. The declaration of policy in- 
corporated in the Civil Aeronautics Act is worth quoting in full, since 
its intrinsic contradictions foreshadowed exactly the type of problem with 
which the subcommittee was concerned: 


In the exercise and performance of its powers and duties under 
this chapter, the Board shall consider the following, among other 
things, as being in the public interest, and in accordance with the 
public convenience and necessity— 

(a) The encouragement and development of an air-transporta- 
tion system properly adapted to the present and future needs of the 
foreign and domestic commerce of the United States, of the Postal 
Service, and of the national defense; 

(b) The regulation of air transportation in such manner as to 
recognize and preserve the inherent advantages of, assure the high- 
est degree of safety in, and foster sound economic conditions in, 
such transportation, and to improve the relations between, and co- 
ordinate transportation by, air carriers; 

(c) The promotion of adequate, economical, and efficient service 
by air carriers at reasonable charges, without unjust discriminations, 
undue preferences or advantages, or unfair or destructive competi- 
tive practices; 

(d) Competition to the extent necessary to assure the sound de- 
velopment of an air-transportation system properly adapted to the 
needs of the foreign and domestic commerce of the United States, 
of the Postal Service, and of the national defense; 

(e) The regulation of air commerce in such manner as to best 
promote its development and safety; and 

(f) The encouragement and development of civil aeronautics." 


The report suggests that there may have developed too much frater- 
nization between Board personnel and airline personnel, and too much in- 
dustry influence at the Board generally. This sort of thing is hard to 
evaluate. It is also hard to prevent under a statutory mandate to promote 


152 Stat. 980 (1938), 49 U.S.C. 402 (1952). 





494 THE GEORGE WASHINGTON LAW REVIEW 


an industry. It is doubtless hard to “encourage and develop” an infant, 
either human or institutional, without occasionally showing it some 
partiality. Those who have served on the Civil Aeronautics Board 
through the years have steered a varying but on the whole defensible 
course between the conflicting criteria established for their guidance. 
This is recognized by both the majority and the minority of the sub- 
committee. 

This report will be useful to students of what is unquestionably one of 
the most interesting of all attempts by Government to control an industry. 


*Frederick A. Ballard 


JurisDICTION OVER FEDERAL AREAS WITHIN THE States, Part II, A Text 
OF THE Law oF LEGISLATIVE JuRISDICTION. Report of the Interdepart- 
mental Committee for the Study of Jurisdiction over Federal Areas 
within the States. Washington: U.S. Government -Printing Office, 
1957. 351 pages, $1.25. 


The tremendous increase in the activities and personnel of the federal 
epee has been accompanied by an increase in the areas acquired 


y the United States within the states. In some thousands of federal 
areas, authority of the nature normally exercised by state and local gov- 
ernments has been vested in the federal government. The applicability 
of either federal or state law, or both, in these areas, is the subject of this 
volume. 

The Interdepartmental Committee was formed on December 15, 1954, 
on the recommendation of the Attorney General. The President and 
the Cabinet approved the recommendation and a study was undertaken 
with a view toward resolving the problems arising from the jurisdictional 
status of federally-owned areas within the several states. The Commit- 
tee was composed of general counsels and similar officials of several gov- 
ernmental agencies. 

Part I of the Report contains an analysis of the legal and practical ef- 
fects of federal exercise of legislative jurisdiction in federally-owned 
areas. It also sets out the Committee’s conclusions and recommended 
changes in federal and state law. In brief, it concludes that in the usual 
case the federal government should not receive or retain any of the 
states’ legislative jurisdiction over federally-owned areas, and that in cases 
where general law enforcement by federal authorities is indicated, the 
federal government should receive legislative jurisdiction only concur- 
rently with the states. In any case, the federal government should not 


* Member, Kilpatrick, Ballard, & Beasley. LL.B. 1931, Harvard University. Mem- 
ber of the District of Columbia Bar. Author of Federal Regulation of Aviation, 60 
Harv.L.Rev. 1235 (1947), and other articles in legal periodicals. 
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receive or retain any of the states’ legislative jurisdiction with respect to 
taxation, marriage, divorce, descent and distribution of property, and 
other matters which are ordinarily the subject of state control. 

Part II is a text of the law of legislative jurisdiction. While it is in a 
sense an appendix to Part I, it will find use independently of Part I in 
the hands of lawyers faced with problems concerning the status of laws in 
federal areas. ; 

The first four chapters of Part II outline the problem of legislative 
jurisdiction, its origin and development, the manner of its acquisition by 
the federal government, and the termination and retrocession of such 
jurisdiction to the states. The writers trace the historical development 
of the constitutional provision for exclusive federal jurisdiction over all 
areas acquired by the federal government, including a district for the 
seat of the federal government.’ By reference to an incident involving 
harassment of the Continental Congress, and to the debates in the Con- 
stitutional Convention, the writers bring out vividly that the framers of 
the Constitution felt the provision for exclusive federal jurisdiction was 
necessary to insure the supremacy of the federal government. The vari- 
ous methods by which legislative jurisdiction can be acquired (other than 
through the constitutional provision), the necessity of federal and state 
assent, the development of the law recognizing a state’s authority to re- 
serve legislative powers in itself where legislative jurisdiction is ceded 
to the federal government, and the methods by which legislative jurisdic- 
tion may be terminated or retroceded to the states, are treated in detail in 
these chapters. 

The authority of the federal government and the states to punish for 
crimes committed in areas over which the federal government has ac- 
quired some measure of jurisdiction is covered in Chapter V. The As- 
similative Crimes Act, which adopts state criminal law as federal criminal 
law in areas where the federal government has acquired exclusive or con- 
current legislative jurisdiction receives special attention in this chapter. 
Congress has not made similar provision with respect to the applicability 
of civil law in these areas. The status of civil law is treated in Chapter 
VI. 

The exercise of the state’s police power in relation to federal areas, is 
lucidly brought out in Chapter VII by a discussion of two Supreme Court 
cases. State authorities in Pennsylvania and California sought to enforce 
state regulations governing the price of milk sold to the Army.” In the 
California case, the milk was delivered by the dealer in an area of ex- 
clusive federal jurisdiction; in the Pennsylvania case the United States had 
no legislative jurisdiction over the area in which the milk was sold. The 
Court held that California could not enforce its regulations, but reached 
a contrary conclusion in the Pennsylvania case. Although the states are 
without power to tax in areas in which the United States has exclusive 


1U.S. Const. art. I, § 8, cl. 17. 


2See Penn Dairies, Inc. v. Milk Control Comm’n, 318 U.S. 261 (1943); Pacific 
Coast Dairy, Inc. v. Department of Agriculture, 318 U.S. 285 (1943). 
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jurisdiction, the extent to which Congress has permitted various types of 
state taxes to be imposed is clearly detailed in this chapter. 

The remaining chapters deal with the rights of residents in areas of 
exclusive federal jurisdiction, the applicability of state law to federal 
activities conducted in areas not under federal legislative jurisdiction, the 
immunity of federally-owned property from state taxation, and the im- 
munity from state laws of federal operations not related to land. 

The study has long been overdue, and the strong light it throws on a 
little understood subject will greatly assist state and federal lawyers and 
administrators in the resolution of problems affecting both the states and 
the federal government. The Committee’s access to legal opinions here- 
tofore on file only in various governmental departments and in offices of 
state attorneys general should make Part II, in which these opinions are 
correlated with federal and state judicial decisions, of special value to the 
practicing lawyer. 


*Samuel Hanenberg 


SoME PRoposaLs FOR IMPROVING THE PaTEeNnT SysteM, by Dr. Vannevar 
Bush. Study No. 1 of the Subcommittee on Patents, Trademarks, and 
Copyrights of the Committee on the Judiciary, United States Senate, 
85th Cong., Ist Sess. GPO, 1956. 


This study by Dr. Bush should be of interest to both proponents and 
opponents of the patent system in its relation to scientific progress and 
economic reality. The author describes the background and policy un- 
derlying the benefits which the patent statutes purport to confer upon 
both the public and the inventor, and inquires as to whether these bene- 
fits have been accepted, rejected or defeated. Dr. Bush also discusses 
many of the problems presently plaguing the patent system, including 
licensing policies and their ramifications upon the economy and the pub- 
lic. The author is quick to point out the inherent evil in compulsory 
licensing, yet notes that a form of compulsory licensing may provide a 
satisfactory cure for certain undesirable schemes and agreements. A con- 
cluding section contains a list of specific recommendations for improving 
the patent system and concrete proposals for implementing many of the 
proposals. Dr. Bush is well qualified to make this type of broad study 
of the patent system. In addition to his international reputation as a 
scientist he also served as Chairman of the Science Advisory Board es- 
tablished by the President in 1933 to study the patent system, and as a 
member of the Patent Survey Committee appointed in 1945 to conduct a 
similar study. Dr. Bush’s past authorship of many publications is ap- 
parent in the readable style of the present report which concisely presents 
vital and specific aspects of the overall problem. In addition, the report 


*Assistant General Counsel, Department of the Air Force. LL.B., 1939, Georgetown 
University. Member of the District of Columbia Bar. 
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includes generous footnote references to other writings on specialized 
topics in which the reader may discover further interest. It is clear that 
the author has made a genuine contribution to the search for a more 
effective patent system and has promoted a better understanding of the 
existing system. In view of recent increased emphasis on national de- 
fense, this constructive appraisal of the system which is supposed to be 
a primary stimulus to the advancement of science would seem to be even 
more timely. 


Alan H. Bernstein 


Tue Patent SysTEM AND THE Mopern Economy, by George E. Frost. 
Study No. 2 of the Subcommittee on Patents, Trademarks, and Copy- 
rights of the Committee on the Judiciary, United States Senate, 85th 
Cong., 1st Sess. GPO, 1957. 


In assessing the character of our present day patent system, this study 
considers three major areas: (1) the nature of the relevant portion of our 
modern economy and the role of the patent system therein, (2) the re- 
lationship between the patent and the antitrust laws, and (3) some aspects 
of the administration of the patent system. As his major premise, the 
author contends that, in our modern economy, competition in new 
product and process development has attained equal status with the 
classical competitive factors of management, production and sales. The 
emphasis has shifted from the individual inventor to the salaried scientist 
and engineer engaged in large scale intensive research and development 
programs. In this environment the patent system which provides a pro- 
tected market operates as a dynamic factor in that it permits the entry of 
a newcomer into a field occupied by established competitors, insures ade- 
quate security to encourage capital outlay, and stimulates competitors, 
by the threat of product obsolescence, to renewed research and develop- 
ment effort. Reasoning from his major premise, the author concludes 
that the antitrust and patent laws are tools to a common end, the promo- 
tion of free and open competition. It is contended that the assumed 
conflict between the patent and antitrust laws, viewed from an overall 
perspective, is more apparent than real and results from a misconception 
of the extent of the monopoly power conferred by the patent grant and 
by undue emphasis placed upon isolated cases of abuse of the patent 
monopoly. Particular attention is given to proposals for a compulsory 
licensing statute, the patent misuse doctrine, and monopoly by patent 
accumulation. 

Prompt and thorough examination of applications for patents by the 
Patent Office is considered crucial to the effective administration of the 
patent laws. To effectuate this purpose, the author suggests that the 
back-log of the Patent Office could be reduced by increased appropria- 
tions and by providing more expeditious means of processing applications 
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for purely defensive patents, ¢.g., an effective abstract publication pro- 
cedure. Attention is given to improved interference procedures in order 
to hasten the issuance of patents and to some form of opposition pro- 
ceedings in order to more fully insure that all pertinent reg ee 
materials are considered during the pendency of an application. In ad- 
dition to being a practicing patent attorney and teacher of patent law for 
many years, as well as a frequent contributor to professional periodicals, 
the author served as a member of the Attorney General’s National Com- 
mittee to Study the Antitrust Laws. The study is well documented and 
is a significant contribution to the field of — law. It is lucidly writ- 
ten and is of sufficiently broad scope to be of interest to non-lawyers, 
and general lawyers as well as to the patent bar. 


Arthur L. Branning 


DisTRIBUTION OF PATENTS IssUED TO CorPorATIONS (1939-55), by P. J. 
Federico. Study No. 3 of the Subcommittee on Patents, Trademarks, 
and Copyrights of the Committee on the Judiciary, United States Sen- 
ate, 85th Cong., Ist Sess. GPO, 1956. 


Mr. Federico’s report is a welcome factual study of the — of 
the vast number of unexpired patents in existence today. This study is 
complementary to a similar compilation made in 1938 for the Temporary 
National Economic Committee. While relatively short, it presents data 
otherwise unavailable. The study is concerned primarily with those cor- 
porations which have taken out substantial shares of the number of un- 
expired patents, and is appended with three lists containing the names of 
more than six hundred leading corporations and their respective patent 
holdings. Of further interest is the analysis of the number of patents 
that were issued during the seventeen year period to a selected group 
of the nation’s largest corporations and of the number of patents that 
were issued to individuals. This report is particularly noteworthy for its 
excellent summation of the data in the form of easily understood tables 
and helpful graphs. In its well organized form, the data will interest the 
reader who desires to draw his own conclusions on specific aspects of 
Mr. Federico’s compilation. An Examiner-in-Chief on the Board of A 
peals of the United States Patent Office, the author played a substantial 
role in met tion of the 1952 Patent Act and has written numerous 
articles. . Federico’s report pe the facts and figures which are 
relevant to any issue involving the distribution of many of today’s exist- 
ing patents. 


Alan H. Bernstein 
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OPPOSITION AND REVOCATION PROCEEDINGS IN Patent Cases, by P. J. Fed- 
erico. Study No. 4 of the Subcommittee on Patents, Trademarks, and 
Copyrights of the Committee on the Judiciary, United States Senate, 
85th Cong., Ist Sess. GPO, 1957. 


As a means of strengthening the presumption of validity of patents, an 
opposition system similar to existing trade-mark opposition and cancella- 
tion proceedings has been suggested to improve our oom poy Sim- 
ilar proceedings have been adopted by more than one of the 23 
countries which issue over 1,000 patents a year. A lesser number of 
countries provide for revocation proceedings within a limited time fol- 
lowing the issuance of the patent. In this study, the author has outlined 
in considerable detail, opposition and revocation procedures in various 
foreign patent systems, particularly those in England and Germany. 
To a lesser extent, the opposition proceedings of Sweden and the Nether- 
lands are discussed, these countries having no statutory revocation pro- 
visions in their Patent Offices. Some statistical data concerning the re- 
spective countries are presented, including the number of oppositions 
filed and those ultimately successful in preventing issuance of the patent, 
as compared with the total number of applications filed. Although no 
general attempt is made to evaluate the overall effectiveness and prac- 
ticability of the opposition and revocation procedures, the author draws 
several interesting comparisons from the available data. For instance, in 
Germany, where the examination is very thorough and strict, as evi- 
denced by the ratio of 34.8 percent of applications allowed to — 
tions filed during a 5 year period, ——, were filed in 1 out o every 
6 applications which were allowed by the Patent Office. Yet, opposi- 
tions are currently successful in denying the patent in 42 percent of the 
cases, partially successful in 29 percent, and unsuccessful in the remaining 
29 percent. A review is also made of proceedings in United States patent 
practice which are similar to those in —— and revocation proceed- 
ings abroad, such as interference procedure and public-use ce mengheon 2 
The text of the proposal relating to revocation of patents, drawn up by 
the Subcommittee of the House Committee on the egg Agee its 
work leading to the Patent Act of 1952, is also included. is proposal 
was eliminated from consideration when the bill was introduced because, 
as the author states, it was deemed to be “too controversial.” Mr. Fed- 
erico, Examiner-in-Chief of the Patent Office, prepared this study for 
the Senate Subcommittee. The author, — as a leading authority 
on patent procedures and systems both in this country and abroad, has 
provided another important contribution to the continuing program to 
improve the Patent laws. 


Roger W. Erickson 
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Tue INTERNATIONAL PATENT SYSTEM AND ForeIGN Poticy, by Raymond 
Vernon. Study No. 5 of the Subcommittee on Patents, ‘Trademarks, 
and pe gr of the Committee on the Judiciary, United States Sen- 
ate, 85th Cong., Ist Sess. GPO, 1957. 


This study presents a brief analysis of some of the major problems ex- 
isting in the field of international patent practice which may necessitate 
revision of the International Convention for the Protection of Industrial 
Property. In summarizing these existing patent practices, stress is placed 
upon their effects on international economic development. More par- 
ticularly, the author indicates how these practices conform to United 
States economic foreign policy, a policy which has undergone consider- 
able change since the last revision of the International Convention in 
1954. (The treaty is presented in its entirety as the appendix of this 
pamphlet.) The effects of licensing, cross licensing, technological inter- 
change, foreign trade and investment are each discussed with thought 
provoking clarity. A series of proposals are presented for United States 
policy at the next meeting of the International Convention. Specifically, 
a “go slow” attitude in dealing with the underdeveloped countries is sug- 
gested in recognition of their frequent suspicious attitude toward the 
entry of foreign capital. A revision calling for — licensing 
without the three year delay (presently provided) is supported, and com- 
pulsory working provisions are opposed. The final proposal, and appar- 
ently the most controversial, is to incorporate into the convention inter- 
governmental agreements on restrictive business practices. Mr. Vernon’s 
background qualifies him to write in the field of international practice. 
He has served in the State Department as chief of both the International 
Business Practices Division and Office of Economic Defense and Trade 
Policy, and he is also the author of numerous monographs and articles 
dealing with the impact of foreign trade on such subjects as national de- 
fense and the Atlantic community. While brief, this publication should 
prove of practical benefit to those interested in following the develop- 
ment of the international patent system and our present position therein. 


Franklin D. Wolffe 


PATENTS AND Nonprorit Researcu, by Dr. Archie M. Palmer. Study No. 
6 of the Subcommittee on Patents, Trademarks, and Copyrights of the 
Committee on the Judiciary, United States Senate, 85th Cong., Ist 
Sess. GPO, 1957. 


A large proportion of the basic or fundamental research performed in 
the United States has been in educational institutions and other nonprofit 
research organizations supported primarily by industry and government 
agencies. In the first half of this study, the author discusses the extent of 
utilization of the patent system by various types of nonprofit research 
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organizations, divided into the categories of university research, experi- 
ment station research, and other nonprofit research. e 85 institutions 
having formalized research and patent policies are listed, and the special 
features of these policies are described. In the experiment station re- 
search section, there are separate listings of agriculture and engineering 
experiment stations and a discussion of the disposition of research findings 
by experiment stations. Another covers independent research centers, 
such as the Mellon Institute of Industrial Research; specialized research 
institutions, such as the Institute of Paper Chemistry; university-af- 
filiated research organizations; and, unincorporated institutional units 
usually associated with educational institutions. The management of 
patent rights by nonprofit research organizations receives detailed treat- 
ment. The author concludes with a discussion of the men experi- 
ences of some nonprofit research organizations. The amount of royalty 
income derived from the management of certain patents is given and 
the distribution of patent revenue obtained therefrom is set forth. 
This study by Dr. Palmer provides much useful factual information. 
Dr. Palmer is a recognized authority in the field of patent _ and 
management for educational institutions and other nonprofit research 
organizations, and is the author of a number of articles and books on 
the subject of patents and nonprofit research. 


Paul C. Krizov 


Errorts To EstaBLisH A STATUTORY STANDARD OF INVENTION, by Victor 
L. Edwards. Study No. 7 of the Subcommittee on Patents, Trade- 
marks, and Copyrights of the Committee on the Judiciary, United 
States Senate, 85th Cong., Ist Sess. GPO, 1958. 


The five-year period since Title 35, U.S.C. came into existence has 
been marked by frank disagreement among the several federal circuits 
as to the meaning of section 103. The resulting lack of uniformity of 
the test for the standard of invention reflects the difficulties encountered 
by legislative attempts to draft a provision to “have a stabilizing effect 
and minimize great departures which have appeared in some cases.” 
H.R. 1923, 82nd Cong., 2nd Sess., at 7, S. 1979, 82nd Cong., 2nd Sess., at 
6; both reporting the identical bills leading to the enactment of 35 
U.S.C. 103. The present study collects previous statutory provisions 
defining patentable subject matter, starting with the Patent Act of 1790 
and the text of proposed amendments to 35 U.S.C. 31 (1946) introduced 
from the 79th Congress, Ist Sess., through the enactment of section 103, 
including excerpts of their legislative history. Since judicial interpreta- 
tion of section 103 apparently has not been finally established, this brief 
summary should be of particular interest to ene involved in litiga- 
tion. In addition to summarizing Congressional efforts, the author 
includes a selected annotation of the leading cases in the various circuits 





502 THE GEORGE WASHINGTON LAW REVIEW 


from 1953 into the first part of 1957. Of added value is a selected listing 
of cases citing section 103, broken down according to the apparent in- 
ference of the court as to whether section 103 changed the law of Great 
Atlantic & Pac. Tea Co. v. Supermarket Equipment Co., 340 U.S. 147 
(1950), and Cuno Engineering Co. v. Automatic Devices Corp., 314 US. 
84 (1941). Unfortunately, for the sake of completeness of the annota- 
tion, some circuits have firmly established their position subsequent to 
the compilation. For instance, see the recent Ninth Circuit enunciations 
in the later decisions of Moist Cold Refrigerator Co. v. Lou Johnson Co., 
249 F.2d 246 (9th Cir. 1957), and Bergman v. Aluminum Lock Shingle 
Corp., — F.2d — (9th Cir. 1957). An excellent bibliography of well 
over one hundred articles from professional journals and law reviews 
dealing with this problem of the standard of invention is also included. 
Mr. Edwards, of the Legislative Reference Service, Library of Congress, 
prepared this study for the assistance of the current investigations of the 
O’Mahoney Subcommittee. He has also provided an excellent reference 
pamphlet for the entire patent bar. 


’ Carl G. Love 


Tue Rove oF THE Court Expert IN Patent Litigation, by Leo H. Whin- 
ery. Study No. 8 of the Subcommittee on Patents, Trademarks, and 
Copyrights of the Committee on the Judiciary, United States Senate, 
85th Cong., Ist Sess. GPO, 1958. 


The characteristically technical issues in _— litigation necessarily 


present the judicial forum with unusually difficult problems in under- 
standing the respective rights of parties. For at least 47 years, various 
writers have actively suggested modified judicial procedures for patent 
litigation. See, for instance, Learned Hand’s opinion in Parke-Davis & 
Co. v. H. K. Mulford Co., 189 Fed. 95, 115 (S.D.N.Y. 1911). The pres- 
ent study, an ou ~~ of the author’s master of laws dissertation, con- 
stitutes a detailed and scholarly contemporary survey of the problem. 
In this treatment, various alternative procedures for determining technical 
facts are discussed, including reference to a master(s); the use of an ad- 
visory jury staffed by technical personnel; a technical advisor for the 
court; and, the use of a neutral expert, either appointed by the court or 
selected by agreement between the weeny The nature of each system 
and the expected function of the technical person(s) therein is set forth, 
as is an analysis of existing authority to permit the procedure. In 

ticular, present provisions in the Federal Rules of Civil Procedure, such as 
Rules 39(c), 53, and 48, are analyzed to determine whether additional 
legislation or rules revision would be required. The bothersome prob- 
lems of availability and compensation for the technical advisor or jury 
are also considered. en emphasis is given to the role of the neutral 
expert since it is felt that both ae bench and bar would be more recep- 
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tive to this procedure. The experiences of Judge Coleman, District 
Judge, ret., of the 4th Circuit, are given expanded treatment, and a de- 
tailed analysis is presented of two important neutral expert cases, Carter 
Products Inc. v. Colgate-Palmolive Co., 130 F. Supp. 557 (D. Md.) aff'd, 
230 F.2d 855 (4th Cir. 1955), cert. denied, 352 ERs, 843 (1956); Spec. 
Equipment & Mach. Corp. v. Zell Motor Car Co., 96 F. Supp. 904 (D. 
Md. 1951) rev’d, 193 F.2d 515 (4th Cir. 1952), mew trial, 113 F. Supp. 
161 (D. Md. 1953). The liberal excerpts from the trial transcripts of 
these two cases are of interest not only from the standpoint of the use 
of the neutral expert by the court, but also for counsel’s approach in ex- 
amination and cross-examination. In addition, the author attempts to 
evaluate the contribution made by the neutral expert in these cases to the 
court’s ultimate decision. Professor Whinery of the University of North 
Dakota law faculty, has obviously explored his subject extensively and is 
familiar with the problems in this area. 


Carl G. Love 
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